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Public Law 93—-406

[As Amended Through P.L. 111-148, Enacted March 23, 2010]

[Checking P.L. 111-192, Enacted June 25, 2010]

AN ACT To provide for pension reform.!—!

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,
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SECTION 1. [1001 note] This Act may be cited as the “Em-
ployee Retirement Income Security Act of 1974”.
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Subtitle B—Regulatory Provisions
PART 1—REPORTING AND DISCLOSURE

Duty of disclosure and reporting.

Plan description and summary plan description.
Annual reports.

Filing with Secretary and furnishing information to participants.
Reporting of participant’s benefit rights.
Reports made public information.

Retention of records.

Reliance on administrative interpretations.
Forms.

Alternative methods of compliance.

Repeal and effective date.

PART 2—PARTICIPATION AND VESTING

Coverage.

Minimum participation standards.

Minimum vesting standards.

Benefit accrual requirements.

Requirement of joint and survivor annuity and preretirement survivor an-
nuity.

Other provisions relating to form and payment of benefits.

Temporary variances from certain vesting requirements.

Mergers and consolidations of plans or transfers of plan assets.

1—1 Material appearing in brackets, in footnotes, and in legislative history appearing at the
end of each section do not appear in the Act. Numbers in brackets inserted next to section num-
bers are the corresponding section numbers in title 29, United States Code.

1For provisions of the Reorganization Plan No. 4 of 1978, which was ratified and affirmed
as law October 19, 1984, P.L. 98-532, 98 Stat. 2705, see note that appears at the end of the

Act.
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Recordkeeping and reporting requirements.
Multiple employer plans and other special rules.!—2

Effective dates.
PART 3—FUNDING

Coverage.

Minimum funding standards.

Minlimum funding standards for single-employer defined benefit pension
plans.

Minimum funding standards for multiemployer plans.

Additional funding rules for multiemployer plans in endangered status or
critical status.

PART 4—FIDUCIARY RESPONSIBILITY

Coverage.

Establishment of plan.

Establishment of trust.

Fiduciary duties.

Liability for breach by co-fiduciary.

Prohibited transactions.

10 percent limitation with respect to acquisition and holding of employer
securities and employer real property by certain plans.

Exemptions from prohibited transactions.

Liability for breach of fiduciary duty.

Exculpatory provisions; insurance.

Prohibition against certain persons holding certain positions.

Bonding.

Limitation on actions.

Effective date.

PART 5—ADMINISTRATION AND ENFORCEMENT

Criminal penalties.

Civil enforcement.

Claims procedure.

Investigative authority.

Regulations.

Other agencies and departments. [Coordination and responsibility of
agencies enforcing Employee Retirement Income Security Act and re-
lated Federal laws.] 1—3

Administration.

Appropriations.

Separability provisions.

Interference with rights protected under Act.

Coercive interference.

Advisory Council.
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Effect on other laws.

Delinquent contributions.

Outreach to promote retirement income savings.

National Summit on Retirement Savings.

Authority to postpone certain deadlines by reason of Presidentially de-
clared disaster or terroristic or military actions.

Prohibition on false statement and representations.

Applicability of State law to combat fraud and abuse.

Administrative summary cease and desist orders and summary seizure
orders against health plans in financially hazardous condition. [Admin-
istrative summary cease and desist orders and summary seizure orders
against multiple employer welfare arrangements in financially haz-
ardous condition.] I—3=

1—2The item relating to section 210 (as amended by section 903(b)(2)(B) of Public Law 109-
280) applies December 31, 2009 pursuant to subsection (¢) of such section 903. Prior to Decem-
ber 31, 2009, such item reads as follows: Sec. 210. Plans maintained by more than one em-
ployer, predecessor plans, and employer groups.

1—3So in original. Does not conform to actual section. Actual heading is shown in brackets.
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PART 6—CONTINUATION COVERAGE AND ADDITIONAL STANDARDS FOR GROUP HEALTH
PLANS

Sec. 601. Plans must provide continuation coverage to certain individuals.
Sec. 602. Continuation coverage.

Sec. 603. Qualifying event.

Sec. 604. Applicable premium.

Sec. 605. Election.

Sec. 606. Notice requirements.

Sec. 607. Definitions and special rules.

Sec. 608. Regulations.

Sec. 609. Additional standards for group health plans.

PART 7—GROUP HEALTH PLAN REQUIREMENTS

SUBPART A—REQUIREMENTS RELATING TO PORTABILITY, ACCESS, AND RENEWABILITY

Sec. 701. Increased portability through limitation on preexisting condition exclu-
sions.

Sec. 702. Prohibiting discrimination against individual participants and bene-
ficiaries based on health status.

Sec. 703. Guaranteed renewability in multiemployer plans and multiple employer
welfare arrangements.

SUBPART B—OTHER REQUIREMENTS

Sec. 711. Standards relating to benefits for mothers and newborns.

Sec. 712. Parity in mental health and substance use disorder benefits.

Sec. 713. Required coverage reconstructive surgery following mastectomies.

Sec. 714. Coverage of dependent students on medically necessary leave of absence.

SUBPART C—GENERAL PROVISIONS

Sec. 731. Preemption; State flexibility; construction.
Sec. 732. Special rules relating to group health plans.
Sec. 733. Definitions.

Sec. 734. Regulations.

TITLE II—AMENDMENTS TO THE INTERNAL REVENUE CODE RELATING TO
RETIREMENT PLANS

Sec. 1001. Amendment of Internal Revenue Code of 1954.
Subtitle A—Participation, Vesting, Funding, Administration, Etc.

PART 1—PARTICIPATION, VESTING, AND FUNDING

Sec. 1011. Minimum participation standards.
Sec. 1012. Minimum vesting standards.

Sec. 1013. Minimum funding standards.

Sec. 1014. Collectively bargained plans.

Sec. 1015. Definitions and special rules.

Sec. 1016. Conforming and clerical amendments.
Sec. 1017. Effective dates and transitional rules.

PART 2—CERTAIN OTHER PROVISIONS RELATING TO QUALIFIED RETIREMENT PLANS

Sec. 1021. Additional plan requirements.
Sec. 1022. Miscellaneous provisions.
Sec. 1023. Retroactive changes in plan.
Sec. 1024. Effective dates.

PART 3—REGISTRATION AND INFORMATION

Sec. 1031. Registration and information.
Sec. 1032. Duties of Secretary of Health, Education, and Welfare [Secretary of
Health and Human Services].!—

1—3aS0 in original. The item relating to section 521 does not conform to actual section head-
ing. Actual heading is shown in brackets.
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Sec. 1033. Reports by actuaries.
Sec. 1034. Effective dates.

PART 4—DECLARATORY JUDGMENTS RELATING TO QUALIFICATION OF CERTAIN
RETIREMENT PLANS

Sec. 1041. Tax Court procedure.

PART 5—INTERNAL REVENUE SERVICE

Sec. 1051. Establishment of Office.
Sec. 1052. Authorization of appropriations.

Subtitle B—Other Amendments to the Internal Revenue Code Relating to
Retirement Plans

Sec. 2001. Contributions on behalf of self-employed individuals and shareholder-
employees.

Sec. 2002. Deduction for retirement savings.

Sec. 2003. Prohibited transactions.

Sec. 2004. Limitations on benefits and contributions.

Sec. 2005. Taxation of certain lump sum distributions.

Sec. 2006. Salary reduction regulations.

Sec. 2007. Rules for certain negotiated plans.

Sec. 2008. Certain armed forces survivor annuities.

TITLE III—JURISDICTION, ADMINISTRATION, ENFORCEMENT; JOINT PEN-
SION, PROFIT-SHARING, AND EMPLOYEE STOCK OWNERSHIP PLAN TASK
FORCE, ETC. [JURISDICTION, ADMINISTRATION, ENFORCEMENT; JOINT
PENSION TASK FORCE, ETC.] '—5

Subtitle A—Jurisdiction, Administration, and Enforcement

Sec. 3001. Procedures in connection with the issuance of certain determination let-
ters by the Secretary of the Treasury.

Sec. 3002. Procedures with respect to continued compliance with requirements re-
lating to participation, vesting, and funding standards.

Sec. 3003. Procedures in connection with prohibited transactions.

Sec. 3004. Coordination between the Department of the Treasury and the Depart-
ment of Labor.

Subtitle B—Joint Pension, Profit-Sharing, and Employee Stock Ownership Plan
Task Force: Studies

PART 1—JOINT PENSION, PROFIT-SHARING, AND EMPLOYEE STOCK OWNERSHIP PLAN
TASK FORCE
Sec. 3021. Establishment.
Sec. 3022. Duties.
PART 2—OTHER STUDIES

Sec. 3031. Congressional study.
Sec. 3032. Protection for employees under Federal procurement, construction, and
research contracts and grants.

Subtitle C—Enrollment of Actuaries

Sec. 3041. Establishment of Joint Board for the enrollment of actuaries.
Sec. 3042. Enrollment by Joint Board.
Sec. 3043. Amendment of Internal Revenue Code.

TITLE IV—PLAN TERMINATION INSURANCE

Subtitle A—Pension Benefit Guaranty Corporation
Sec. 4001. Definitions.

1—4So in original. Heading has not been changed to conform to change in Secretary’s title.
Current title is shown in brackets.

1—5So in original. Does not conform to actual heading for title III. Actual heading is shown
in brackets.
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Sec. 4002.
Sec. 4003.
Sec. 4005.
Sec. 4006.
Sec. 4007.
Sec. 4008.
Sec. 4009.
Sec. 4010.

Sec. 4021.
Sec. 4022.

Pension Benefit Guaranty Corporation.

Investigatory authority; cooperation with other agencies; civil actions.
Establishment of pension benefit guaranty funds.

Premium rates.

Payment of premiums.

Report by the corporation.

Portability assistance.

Authority to require certain information.

Subtitle B—Coverage

Plans covered.
Single-employer plan benefits guaranteed.

Sec. 4022A. Multiemployer plan benefits guaranteed.
Sec. 4022B. Aggregate limit on benefits guaranteed.

Sec. 4023.

Sec. 4041.

Plan fiduciaries.
Subtitle C—Terminations
Termination of single-employer plans.

Sec. 4041A. Termination of multiemployer plans.

Sec. 4042.
Sec. 4043.
Sec. 4044.
Sec. 4045.
Sec. 4046.
Sec. 4047.
Sec. 4048.

Institution of termination proceedings by the corporation.
Reportable events.

Allocation of assets.

Recapture of certain payments.

Reports to trustee.

Restoration of plans.

Termination date. [Date of termination.] 1—6

[Sec. 4049. Repealed.]

Sec. 4050.
Sec. 4061.
Sec. 4062.
Sec. 4063.
Sec. 4064.
Sec. 4065.
Sec. 4066.
Sec. 4067.
Sec. 4068.
Sec. 4069.

Sec. 4070.

Sec. 4071.

Sec. 4201.
Sec. 4202.
Sec. 4203.
Sec. 4204.
Sec. 4205.
Sec. 4206.
Sec. 4207.
Sec. 4208.

Sec. 4209.
Sec. 4210.

Sec. 4211.

1—6S0 in
brackets.

1—7So in
brackets.

Missing participants.
Subtitle D—Liability

Amounts payable by the corporation.
Liability for termination of single-employer plans under a distress termi-
nation or a termination by the corporation.
Liability of substantial employer for withdrawal from single-employer
plans under multiple controlled groups.
Liability on termination of single-employer plans under multiple con-
trolled groups.
Annual report of plan administrator.
Annual notification of [to] substantial employers.
Recovery of liability for plan termination.
Lien for liability.
Treatment of transactions to evade liability; effect of corporate reorga-
nization.
Enforcement authority relating to terminations of single-employer plans.
Penalty for failure to timely provide required information.

PART 1—EMPLOYER WITHDRAWALS

Withdrawal liability established.

Determination and collection of liability; notification of employer.

Complete withdrawal.

Sale of assets.

Partial withdrawals.

Adjustment for partial withdrawal.

Reduction or waiver of complete withdrawal liability.

Reduction or abatement of partial withdrawal liability. [Reduction of
partial withdrawal liability.] 1—7

De minimis rule.

No withdrawal liability for certain temporary contribution obligation pe-
riods.

Methods for computing withdrawal liability.

original. Does not conform to actual section heading. Actual heading is shown in

original. Does not conform to actual section heading. Actual heading is shown in
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Sec. 4212. Obligation to contribute; special rules.

Sec. 4213. Actuarial assumptions, etc.

Sec. 4214. Application of plan amendments.

Sec. 4215. Plan notification to corporation of potentially significant withdrawals.

Sec. 4216. Special rules for section 404(c) plans.

Sec. 4217. Application of part in case of certain pre-1980 withdrawals.

Sec. 4218. Withdrawal not to occur merely because of change in business form or
suspension of contributions during labor dispute.

Sec. 4219. Notice, collection, etc., of withdrawal liability.

Sec. 4220. Approval of amendments.

Sec. 4221. Resolution of disputes.

Sec. 4222. Reimbursements for uncollectible withdrawal liability.

Sec. 4223. Withdrawal liability payment fund.

Sec. 4224. Alternative method of withdrawal liability payments.

Sec. 4225. Limitation on withdrawal liability.

PART 2—MERGER OR TRANSFER OF PLAN ASSETS OR LIABILITIES

Sec. 4231. Mergers and transfers between multiemployer plans.

Sec. 4232. Transfers between a multiemployer plan and a single-employer plan.
Sec. 4233. Partition.

Sec. 4224. Asset transfer rules.

Sec. 4235. Transfers pursuant to change in bargaining representative.

PART 3—REORGANIZATION; MINIMUM CONTRIBUTION REQUIREMENT FOR
MULTIEMPLOYER PLANS

Sec. 4241. Reorganization status.

Sec. 4242. Notice of reorganization and funding requirements.

Sec. 4243. Minimum contribution requirement.

Sec. 4244. Overburden credit against minimum contribution requirement.
Sec. 4244A. Adjustments in accrued benefits.

Sec. 4245. Insolvent plans.

PART 4—FINANCIAL ASSISTANCE
Sec. 4261. Financial assistance.

PART 5—BENEFITS AFTER TERMINATION

Sec. 4281. Benefits under certain terminated plans.

PART 6—ENFORCEMENT

Sec. 4301. Civil actions.
Sec. 4302. Penalty for failure to provide notice.
Sec. 4303. Election of plan status.'—3

Subtitle F—Transition Rules and Effective Dates

Sec. 4401. Amendment to Internal Revenue Code of 1954.
Sec. 4402. Transition rules and effective dates.
Sec. 4403. Election of plan status. I—9

(29 U.S.C. 1001 nt) Enacted September 2, 1974, P.L. 93-406, sec. 1, 88 Stat. 829;
amended October 4, 1976, P.L. 94-455, title VIII, sec. 803(1)(2)(B), 90 Stat. 1591;
amended September 26, 1980, P.L. 96-364, title IV, sec. 404, 96 Stat. 1302, amend-
ed April 7, 1986, P.L. 99-272, title X, sec. 10002(c), title XI, sec. 11015(a)(1)(C),
11016(e), 100 Stat. 231, 265, 275; amended December 19, 1989, P.L. 101-239, title
VII, secs. 7881(F)(13), 7891(d)(2)(B)(ii), 103 Stat. 2441, 2446.

1—8So in original. The item is a reference to section 4303 appearing in subtitle F.
1—9This item refers to a section which appears in subtitle F at this point but which is erro-
neously designated as section 4303.

July 1, 2010
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TITLE I—PROTECTION OF EMPLOYEE BENEFIT RIGHTS 2!

SUBTITLE A—GENERAL PROVISIONS
FINDINGS AND DECLARATION OF POLICY

SEC. 2. [1001] (a) The Congress finds that the growth in size,
scope, and numbers of employee benefit plans in recent years has
been rapid and substantial; that the operational scope and eco-
nomic impact of such plans is increasingly interstate; that the con-
tinued well-being and security of millions of employees and their
dependents are directly affected by these plans; that they are af-
fected with a national public interest; that they have become an
important factor affecting the stability of employment and the suc-
cessful development of industrial relations; that they have become
an important factor in commerce because of the interstate char-
acter of their activities, and of the activities of their participants,
and the employers, employee organizations, and other entities by
which they are established or maintained; that a large volume of
the activities of such plans is carried on by means of the mails and
instrumentalities of interstate commerce; that owing to the lack of
employee information and adequate safeguards concerning their op-
eration, it is desirable in the interests of employees and their bene-
ficiaries, and to provide for the general welfare and the free flow
of commerce, that disclosure be made and safeguards be provided
with respect to the establishment, operation, and administration of
such plans; that they substantially affect the revenues of the
United States because they are afforded preferential Federal tax
treatment; that despite the enormous growth in such plans many
employees with long years of employment are losing anticipated re-
tirement benefits owing to the lack of vesting provisions in such
plans; that owing to the inadequacy of current minimum standards,
the soundness and stability of plans with respect to adequate funds
to pay promised benefits may be endangered; that owing to the ter-
mination of plans before requisite funds have been accumulated,
employees and their beneficiaries have been deprived of anticipated
benefits; and that it is therefore desirable in the interests of em-
ployees and their beneficiaries, for the protection of the revenue of
the United States, and to provide for the free flow of commerce,
that minimum standards be provided assuring the equitable char-
acter of such plans and their financial soundness.

(b) It is hereby declared to be the policy of this Act to protect
interstate commerce and the interests of participants in employee
benefit plans and their beneficiaries, by requiring the disclosure
and reporting to participants and beneficiaries of financial and
other information with respect thereto, by establishing standards of
conduct, responsibility, and obligation for fiduciaries of employee
benefit plans, and by providing for appropriate remedies, sanctions,
and ready access to the Federal courts.

(c) It is hereby further declared to be the policy of this Act to
protect interstate commerce, the Federal taxing power, and the in-
terests of participants in private pension plans and their bene-

2—1The administration of title I was originally placed under the Secretary of Labor. However,
many functions were transferred to the Secretary of the Treasury by Reorganization Plan No.
4 of 1978. See page 289.
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ficiaries by improving the equitable character and the soundness of
such plans by requiring them to vest the accrued benefits of em-
ployees with significant periods of service, to meet minimum stand-
ards of funding, and by requiring plan termination insurance.

DEFINITIONS

SEC. 3. [1002] For purposes of this title:

(1) The terms “employee welfare benefit plan” and “welfare
plan” mean any plan, fund, or program which was heretofore or is
hereafter established or maintained by an employer or by an em-
ployee organization, or by both, to the extent that such plan, fund,
or program was established or is maintained for the purpose of pro-
viding for its participants or their beneficiaries, through the pur-
chase of insurance or otherwise, (A) medical, surgical, or hospital
care or benefits, or benefits in the event of sickness, accident, dis-
ability, death or unemployment, or vacation benefits, apprentice-
ship or other training programs, or day care centers, scholarship
funds, or prepaid legal services, or (B) any benefit described in sec-
tion 302(c) of the Labor Management Relations Act, 1947 [(29
U.S.C. 186(c))] (other than pensions on retirement or death, and in-
surance to provide such pensions).

(2)(A) Except as provided in subparagraph (B), the terms “em-
ployee pension benefit plan” and “pension plan” mean any plan,
fund, or program which was heretofore or is hereafter established
or maintained by an employer or by an employee organization, or
by both, to the extent that by its express terms or as a result of
surrounding circumstances such plan, fund, or program—

(i) provides retirement income to employees, or
(ii) results in a deferral of income by employees for periods
extending to the termination of covered employment or beyond,
regardless of the method of calculating the contributions made to
the plan, the method of calculating the benefits under the plan or
the method of distributing benefits from the plan. A distribution
from a plan, fund, or program shall not be treated as made in a
form other than retirement income or as a distribution prior to ter-
mination of covered employment solely because such distribution is
made to an employee who has attained age 62 and who is not sepa-

rated from employment at the time of such distribution.

(B) The Secretary may by regulation prescribe rules consistent
with the standards and purposes of this Act providing one or more
exempt categories under which—

(i) severance pay arrangements, and
(ii) supplemental retirement income payments, under
which the pension benefits of retirees or their beneficiaries are
supplemented to take into account some portion or all of the
increases in the cost of living (as determined by the Secretary
of Labor) since retirement,
shall, for purposes of this title, be treated as welfare plans rather
than pension plans. In the case of any arrangement or payment a
principal effect of which is the evasion of the standards or purposes
of this Act applicable to pension plans, such arrangement or pay-
ment shall be treated as a pension plan. An applicable voluntary
early retirement incentive plan (as defined in section
457(e)(11)(D)(ii) of the Internal Revenue Code of 1986) making pay-
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ments or supplements described in section 457(e)(11)(D)(i) of such
Code, and an applicable employment retention plan (as defined in
section 457(f)(4)(C) of such Code) making payments of benefits de-
scribed in section 457(f)(4)(A) of such Code, shall, for purposes of
this title, be treated as a welfare plan (and not a pension plan)
with respect to such payments and supplements.

(3) The term “employee benefit plan” or “plan” means an em-
ployee welfare benefit plan or an employee pension benefit plan or
a plan which is both an employee welfare benefit plan and an em-
ployee pension benefit plan.

(4) The term “employee organization” means any labor union
or any organization of any kind, or any agency or employee rep-
resentation committee, association, group, or plan, in which em-
ployees participate and which exists for the purpose, in whole or
in part, of dealing with employers concerning an employee benefit
plan, or other matters incidental to employment relationships; or
any employees’ beneficiary association organized for the purpose in
whole or in part, of establishing such a plan.

(5) The term “employer” means any person acting directly as
an employer, or indirectly in the interest of an employer, in rela-
tion to an employee benefit plan; and includes a group or associa-
tion of employers acting for an employer in such capacity.

(6) The term “employee” means any individual employed by an
employer.

(7) The term “participant” means any employee or former em-
ployee of an employer, or any member or former member of an em-
ployee organization, who is or may become eligible to receive a ben-
efit of any type from an employee benefit plan which covers em-
ployees of such employer or members of such organization, or
whose beneficiaries may be eligible to receive any such benefit.

(8) The term “beneficiary” means a person designated by a par-
ticipant, or by the terms of an employee benefit plan, who is or
may become entitled to a benefit thereunder.

(9) The term “person” means an individual, partnership, joint
venture, corporation, mutual company, joint-stock company, trust,
estate, unincorporated organization, association, or employee orga-
nization.

(10) The term “State” includes any State of the United States,
the District of Columbia, Puerto Rico, the Virgin Islands, American
Samoa, Guam, Wake Island, and the Canal Zone. The term “United
States” when used in the geographic sense means the States and
the Outer Continental Shelf lands defined in the Outer Continental
Shelf Lands Act (43 U.S.C. 1331-1343).

(11) The term “commerce” means trade, traffic, commerce,
transportation, or communication between any State and any place
outside thereof.

(12) The term “industry or activity affecting commerce” means
any activity, business, or industry in commerce or in which a labor
dispute would hinder or obstruct commerce or the free flow of com-
merce, and includes any activity or industry “affecting commerce”
within the meaning of the Labor Management Relations Act, 1947
[(29 U.S.C. 141 et seq.)], or the Railway Labor Act [(45 U.S.C. 151
et seq.)l.
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(13) The term “Secretary” means the Secretary of Labor. 3—!
(14) The term “party in interest” means, as to an employee
benefit plan—

(A) any fiduciary (including, but not limited to, any admin-
istrator, officer, trustee, or custodian), counsel, or employee of
such employee benefit plan;

(B) a person providing services to such plan;

(C) an employer any of whose employees are covered by
such plan;

(D) an employee organization any of whose members are
covered by such plan;

(E) an owner, direct or indirect, of 50 percent or more of—

(i) the combined voting power of all classes of stock en-
titled to vote or the total value of shares of all classes of
stock of a corporation,

(i1) the capital interest or the profits interest of a part-
nership, or

(ii1) the beneficial interest of a trust or unincorporated
enterprise,

which is an employer or an employee organization described in
subparagraph (C) or (D);

(F) a relative (as defined in paragraph (15)) of any indi-
vidual described in subparagraph (A), (B), (C), or (E);

(G) a corporation, partnership, or trust or estate of which
(or in which) 50 percent or more of—

(i) the combined voting power of all classes of stock en-
titled to vote or the total value of shares of all classes of
stock of such corporation,

(i1) the capital interest or profits interest of such part-
nership, or

(ii1) the beneficial interest of such trust or estate,

is owned directly or indirectly, or held by persons described in
subparagraph (A), (B), (C), (D), or (E);

(H) an employee, officer, director (or an individual having
powers or responsibilities similar to those of officers or direc-
tors), or a 10 percent or more shareholder directly or indirectly,
of a person described in subparagraph (B), (C), (D), (E), or (G),
or of the employee benefit plan; or

(I) a 10 percent or more (directly or indirectly in capital or
profits) partner or joint venturer of a person described in sub-
paragraph (B), (C), (D), (E), or (G).

The Secretary, after consultation and coordination with the Sec-
retary of the Treasury, may by regulation prescribe a percentage
lower than 50 percent for subparagraph (E) and (G) and lower than
10 percent for subparagraph (H) or (I). The Secretary may pre-
scribe regulations for determining the ownership (direct or indirect)
of profits and beneficial interests, and the manner in which indi-
rect stockholdings are taken into account. Any person who is a
party in interest with respect to a plan to which a trust described
in section 501(c)(22) of the Internal Revenue Code of 1986 is per-

3—1By reason of the reassignment of functions under Reorganization Plan No. 4 of 1978, some
references in title I to the “Secretary” are construed to be references to the Secretary of the
Treasury. See page 289.
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mitted to make payments under section 4223 shall be treated as
a party in interest with respect to such trust.

(15) The term “relative” means a spouse, ancestor, lineal de-
scendant, or spouse of a lineal descendant.

(16)(A) The term “administrator” means—

(i) the person specifically so designated by the terms of the
instrument under which the plan is operated,;

(i1) if an administrator is not so designated, the plan spon-
sor; or

(iii) in the case of a plan for which an administrator is not
designated and a plan sponsor cannot be identified, such other
person as the Secretary may by regulation prescribe.

(B) The term “plan sponsor” means (i) the employer in the case
of an employee benefit plan established or maintained by a single
employer, (ii) the employee organization in the case of a plan estab-
lished or maintained by an employee organization, or (iii) in the
case of a plan established or maintained by two or more employers
or jointly by one or more employers and one or more employee or-
ganizations, the association, committee, joint board of trustees, or
other similar group of representatives of the parties who establish
or maintain the plan.

(17) The term “separate account” means an account established
or maintained by an insurance company under which income,
gains, and losses, whether or not realized, from assets allocated to
such account, are, in accordance with the applicable contract, cred-
ited to or charged against such account without regard to other in-
come, gains, or losses of the insurance company.

(18) The term “adequate consideration” when used in part 4 of
subtitle B means (A) in the case of a security for which there is
a generally recognized market, either (i) the price of the security
prevailing on a national securities exchange which is registered
under section 6 of the Securities Exchange Act of 1934 [(15 U.S.C.
7801, or (ii) if the security is not traded on such a national securi-
ties exchange, a price not less favorable to the plan than the offer-
ing price for the security as established by the current bid and
asked prices quoted by persons independent of the issuer and of
any party in interest; and (B) in the case of an asset other than
a security for which there is a generally recognized market, the fair
market value of the asset as determined in good faith by the trust-
ee or named fiduciary pursuant to the terms of the plan and in ac-
cordance with regulations promulgated by the Secretary.

(19) The term “nonforfeitable” when used with respect to a
pension benefit or right means a claim obtained by a participant
or his beneficiary to that part of an immediate or deferred benefit
under a pension plan which arises from the participant’s service,
which is unconditional, and which is legally enforceable against the
plan. For purposes of this paragraph, a right to an accrued benefit
derived from employer contributions shall not be treated as forfeit-
able merely because the plan contains a provision described in sec-
tion 203(a)(3).

(20) The term “security” has the same meaning as such term
has under section 2(1) of the Securities Act of 1933 (15 U.S.C.
77b(1)).
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(21)(A) Except as otherwise provided in subparagraph (B), a
person is a fiduciary with respect to a plan to the extent (i) he exer-
cises any discretionary authority or discretionary control respecting
management of such plan or exercises any authority or control re-
specting management or disposition of its assets, (ii) he renders in-
vestment advice for a fee or other compensation, direct or indirect,
with respect to any moneys or other property of such plan, or has
any authority or responsibility to do so, or (iii) he has any discre-
tionary authority or discretionary responsibility in the administra-
tion of such plan. Such term includes any person designated under
section 405(c)(1)(B).

(B) If any money or other property of an employee benefit plan
is invested in securities issued by an investment company reg-
istered under the Investment Company Act of 1940 [(15 U.S.C.
80a-1 et seq.)], such investment shall not by itself cause such in-
vestment company or such investment company’s investment ad-
viser or principal underwriter to be deemed to be a fiduciary or a
party in interest as those terms are defined in this title, except in-
sofar as such investment company or its investment adviser or
principal underwriter acts in connection with an employee benefit
plan covering employees of the investment company, the invest-
ment adviser, or its principal underwriter. Nothing contained in
this subparagraph shall limit the duties imposed on such invest-
ment company, investment adviser, or principal underwriter by any
other law.

(22) The term “normal retirement benefit” means the greater
of the early retirement benefit under the plan, or the benefit under
the plan commencing at normal retirement age. The normal retire-
ment benefit shall be determined without regard to—

(A) medical benefits, and

(B) disability benefits not in excess of the qualified dis-
ability benefit.

For purposes of this paragraph, a qualified disability benefit is a
disability benefit provided by a plan which does not exceed the ben-
efit which would be provided for the participant if he separated
from the service at normal retirement age. For purposes of this
paragraph, the early retirement benefit under a plan shall be de-
termined without regard to any benefit under the plan which the
Secretary of the Treasury finds to be a benefit described in section
204(b)(1)(G).

(23) The term “accrued benefit” means—

(A) in the case of a defined benefit plan, the individual’s
accrued benefit determined under the plan and, except as pro-
vided in section 204(c)(3), expressed in the form of an annual
benefit commencing at normal retirement age, or

(B) in the case of a plan which is an individual account
plan, the balance of the individual’s account.

The accrued benefit of an employee shall not be less than the
amount determined under section 204(c)(2)(B) with respect to the
employee’s accumulated contribution.

(24) The term “normal retirement age” means the earlier of—

(A) the time a plan participant attains normal retirement
age under the plan, or

(B) the later of—
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(i) the time a plan participant attains age 65, or
(i) the 5th anniversary of the time a plan participant
commenced participation in the plan.

(25) The term “vested liabilities” means the present value of
the immediate or deferred benefits available at normal retirement
age for participants and their beneficiaries which are nonforfeit-
able.

(26) The term “current value” means fair market value where
available and otherwise the fair value as determined in good faith
by a trustee or a named fiduciary (as defined in section 402(a)(2))
pursuant to the terms of the plan and in accordance with regula-
tions of the Secretary, assuming an orderly liquidation at the time
of such determination.

(27) The term “present value”, with respect to a liability,
means the value adjusted to reflect anticipated events. Such adjust-
ments shall conform to such regulations as the Secretary of the
Treasury may prescribe.

(28) The term “normal service cost” or “normal cost” means the
annual cost of future pension benefits and administrative expenses
assigned, under an actuarial cost method, to years subsequent to
a particular valuation date of a pension plan. The Secretary of the
Treasury may prescribe regulations to carry out this paragraph.

(29) The term “accrued liability” means the excess of the
present value, as of a particular valuation date of a pension plan,
of the projected future benefit costs and administrative expenses
for all plan participants and beneficiaries over the present value of
future contributions for the normal cost of all applicable plan par-
ticipants and beneficiaries. The Secretary of the Treasury may pre-
scribe regulations to carry out this paragraph.

(30) The term “unfunded accrued liability” means the excess of
the accrued liability, under an actuarial cost method which so pro-
vides, over the present value of the assets of a pension plan. The
Secretary of the Treasury may prescribe regulations to carry out
this paragraph.

(381) The term “advance funding actuarial cost method” or “ac-
tuarial cost method” means a recognized actuarial technique uti-
lized for establishing the amount and incidence of the annual actu-
arial cost of pension plan benefits and expenses. Acceptable actu-
arial cost methods shall include the accrued benefit cost method
(unit credit method), the entry age normal cost method, the indi-
vidual level premium cost method, the aggregate cost method, the
attained age normal cost method, and the frozen initial liability
cost method. The terminal funding cost method and the current
funding (pay-as-you-go) cost method are not acceptable actuarial
cost methods. The Secretary of the Treasury shall issue regulations
to further define acceptable actuarial cost methods.

(32) The term “governmental plan” means a plan established
or maintained for its employees by the Government of the United
States, by the government of any State or political subdivision
thereof, or by any agency or instrumentality of any of the fore-
going. The term “governmental plan” also includes any plan to
which the Railroad Retirement Act of 1935 [(45 U.S.C. 215 note)]
or 1937 [Railroad Retirement Act of 1974 (45 U.S.C. 231 et
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seq.)] 3—2—A applies, and which is financed by contributions re-
quired under that Act and any plan of an international organiza-
tion which is exempt from taxation under the provisions of the
International Organizations Immunities Act (59 Stat. 669) [(22
U.S.C. 288 et seq.)]. The term “governmental plan” includes a plan
which is established and maintained by an Indian tribal govern-
ment (as defined in section 7701(a)(40) of the Internal Revenue
Code of 1986), a subdivision of an Indian tribal government (deter-
mined in accordance with section 7871(d) of such Code), or an
agency or instrumentality of either, and all of the participants of
which are employees of such entity substantially all of whose serv-
ices as such an employee are in the performance of essential gov-
ernmental functions but not in the performance of commercial ac-
tivities (whether or not an essential government function)3—2—8

(833)(A) The term “church plan” means a plan established and
maintained (to the extent required in clause (ii) of subparagraph
(B)) for its employees (or their beneficiaries) by a church or by a
convention or association of churches which is exempt from tax
under section 501 of the Internal Revenue Code of 1986.

(B) The term “church plan” does not include a plan—

(i) which is established and maintained primarily for the
benefit of employees (or their beneficiaries) of such church or
convention or association of churches who are employed in con-
nection with one or more unrelated trades or businesses (with-
in the meaning of section 513 of the Internal Revenue Code of
1986), or

(ii) if less than substantially all of the individuals included
in the plan are individuals described in subparagraph (A) or in
clause (ii) of subparagraph (C) (or their beneficiaries).

(C) For purposes of this paragraph—

(i) A plan established and maintained for its employees (or
their beneficiaries) by a church or by a convention or associa-
tion of churches includes a plan maintained by an organiza-
tion, whether a civil law corporation or otherwise, the principal
purpose or function of which is the administration or funding
of a plan or program for the provision of retirement benefits or
welfare benefits, or both, for the employees of a church or a
convention or association of churches, if such organization is
controlled by or associated with a church or a convention or as-
sociation of churches.

(i) The term employee of a church or a convention or asso-
ciation of churches includes—

(I) a duly ordained, commissioned, or licensed minister
of a church in the exercise of his ministry, regardless of
the source of his compensation;

(IT) an employee of an organization, whether a civil
law corporation or otherwise, which is exempt from tax
under section 501 of the Internal Revenue Code of 1986

3—2—AThe Railroad Retirement Act of 1935 was amended in its entirety and completely re-
vised by the Railroad Retirement Act of 1937. Effective January 1, 1975, the Railroad Retire-
ment Act of 1937 was itself amended in its entirety by, completely revised by, and redesignated
as the Railroad Retirement Act of 1974 (Public Law 93-445; 88 Stat. 1305).

3—2—BSo in law. There is no period at the end of paragraph (32). See amendment made by
section 906(a)(2)(A) of Public Law 109-280.
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and which is controlled by or associated with a church or

a convention or association of churches; and

(III) an individual described in clause (v).

(iii)) A church or a convention or association of churches
which is exempt from tax under section 501 of the Internal
Revenue Code of 1986 shall be deemed the employer of any in-
dividual included as an employee under clause (ii).

(iv) An organization, whether a civil law corporation or
otherwise, is associated with a church or a convention or asso-
ciation of churches if it shares common religious bonds and
convictions with that church or convention or association of
churches.

(v) If an employee who is included in a church plan sepa-
rates from the service of a church or a convention or associa-
tion of churches or an organization, whether a civil law cor-
poration or otherwise, which is exempt from tax under section
501 of the Internal Revenue Code of 1986 and which is con-
trolled by or associated with a church or a convention or asso-
ciation of churches, the church plan shall not fail to meet the
requirements of this paragraph merely because the plan—

(I) retains the employee’s accrued benefit or account
for the payment of benefits to the employee or his bene-
ficiaries pursuant to the terms of the plan; or

(IT) receives contributions on the employee’s behalf
after the employee’s separation from such service, but only
for a period of 5 years after such separation, unless the
employee is disabled (within the meaning of the disability
provisions of the church plan or, if there are no such provi-
sions in the church plan, within the meaning of section
72(m)(7) of the Internal Revenue Code of 1986) at the time
of such separation from service.

(D)) If a plan established and maintained for its employees
(or their beneficiaries) by a church or by a convention or associa-
tion of churches which is exempt from tax under section 501 of the
Internal Revenue Code of 1986 fails to meet one or more of the re-
quirements of this paragraph and corrects its failure to meet such
requirements within the correction period, the plan shall be
deemed to meet the requirements of this paragraph for the year in
which the correction was made and for all prior years.

(i1) If a correction is not made within the correction period, the
plan shall be deemed not to meet the requirements of this para-
graph beginning with the date on which the earliest failure to meet
one or more of such requirements occurred.

(iii) For purposes of this subparagraph, the term “correction
period” means—

(I) the period ending 270 days after the date of mailing by
the Secretary of the Treasury of a notice of default with respect
to the plan’s failure to meet one or more of the requirements
of this paragraph; or

(IT) any period set by a court of competent jurisdiction
after a final determination that the plan fails to meet such re-
quirements, or, if the court does not specify such period, any
reasonable period determined by the Secretary of the Treasury
on the basis of all the facts and circumstances, but in any
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event not less than 270 days after the determination has be-

come final; or

(IIT) any additional period which the Secretary of the
Treasury determines is reasonable or necessary for the correc-
tion of the default,

whichever has the latest ending date.

(834) The term “individual account plan” or “defined contribu-
tion plan” means a pension plan which provides for an individual
account for each participant and for benefits based solely upon the
amount contributed to the participant’s account, and any income,
expenses, gains and losses, and any forfeitures of accounts of other
participants which may be allocated to such participant’s account.

(35) The term “defined benefit plan” means a pension plan
other than an individual account plan; except that a pension plan
which is not an individual account plan and which provides a ben-
efit derived from employer contributions which is based partly on
the balance of the separate account of a participant—

(A) for the purposes of section 202, shall be treated as an
individual account plan, and

(B) for the purposes of paragraph (23) of this section and
section 204, shall be treated as an individual account plan to
the extent benefits are based upon the separate account of a
participant and as a defined benefit plan with respect to the
remaining portion of benefits under the plan.

(36) The term “excess benefit plan” means a plan maintained
by an employer solely for the purpose of providing benefits for cer-
tain employees in excess of the limitations on contributions and
benefits imposed by section 415 of the Internal Revenue Code of
1986 on plans to which that section applies, without regard to
whether the plan is funded. To the extent that a separable part of
a plan (as determined by the Secretary of Labor) maintained by an
employer is maintained for such purpose, that part shall be treated
as a separate plan which is an excess benefit plan.

(87)(A) The term “multiemployer plan” means a plan—

(i) to which more than one employer is required to con-
tribute,

(ii) which is maintained pursuant to one or more collective
bargaining agreements between one or more employee organi-
zations and more than one employer, and

(i1i) which satisfies such other requirements as the Sec-
retary may prescribe by regulation.

(B) For purposes of this paragraph, all trades or businesses
(whether or not incorporated) which are under common control
within the meaning of section 4001(b)(1) are considered a single
employer.

(C) Notwithstanding subparagraph (A), a plan is a multiem-
ployer plan on and after its termination date if the plan was a mul-
tiemployer plan under this paragraph for the plan year preceding
its termination date.

(D) For purposes of this title, notwithstanding the preceding
provisions of this paragraph, for any plan year which began before
the date of the enactment of the Multiemployer Pension Plan
Amendments Act of 1980 [September 26, 1980], the term “multiem-
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ployer plan” means a plan described in section 3(37) of this Act as
in effect immediately before such date.

(E) Within one year after the date of the enactment of the Mul-
tiemployer Pension Plan Amendments Act of 1980 [September 26,
1980], a multiemployer plan may irrevocably elect, pursuant to
procedures established by the corporation3—3 and subject to the
provisions of sections 4403(b) and (c)3—, that the plan shall not be
treated as a multiemployer plan for all purposes under this Act or
the Internal Revenue Code of 1954 if for each of the last 3 plan
years ending prior to the effective date of the Multiemployer Pen-
sion Plan Amendments Act of 1980 3—5—

(i) the plan was not a multiemployer plan because the plan
was not a plan described in section 3(37)(A)(iii) of this Act and
section 414(f)(1)(C) of the Internal Revenue Code of 1954 (as
such provisions were in effect on the day before the date of the
enactment of the Multiemployer Pension Plan Amendments
Act of 1980 [the day before September 26, 1980]1); and

(ii) the plan had been identified as a plan that was not a
multiemployer plan in substantially all its filings with the cor-
poration3—¢, the Secretary of Labor and the Secretary of the
Treasury.

(F)d) For purposes of this title a qualified football coaches
plan—

(I) shall be treated as a multiemployer plan to the extent
not inconsistent with the purposes of this subparagraph; and

(II) notwithstanding section 401(k)(4)(B) of the Internal
Revenue Code of 1986, may include a qualified cash and de-
ferred arrangement.

(i1) For purposes of this subparagraph, the term “qualified foot-
ball coaches plan” means any defined contribution plan which is es-
tablished and maintained by an organization—

(I) which is described in section 501(c) of such Code;

(IT) the membership of which consists entirely of individ-
uals who primarily coach football as full-time employees of 4-
year colleges or universities described in section 170(b)(1)(A)(ii)
of such Code; and

(IIT) which was in existence on September 18, 1986.

(G)3) Within 1 year after the enactment of the Pension
Protection Act of 2006—

(I) an election under subparagraph (E) may be re-
voked, pursuant to procedures prescribed by the Pension

Benefit Guaranty Corporation, if, for each of the 3 plan

years prior to the date of the enactment of that Act, the

plan would have been a multiemployer plan but for the
election under subparagraph (E), and

(IT) a plan that meets the criteria in clauses (i) and (ii)
of subparagraph (A) of this paragraph or that is described
in clause (vi) may, pursuant to procedures prescribed by

3—38So0 in original. The intended reference is probably to the Pension Benefit Guaranty Cor-
poration.

3—4So in original. The intended reference appears to be to sections 4303(b) and (c).

3—5See section 4402 of the Act.

3—6 See note 3-3.
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the Pension Benefit Guaranty Corporation, elect to be a

multiemployer plan, if—

(aa) for each of the 3 plan years immediately pre-
ceding the first plan year for which the election under
this paragraph is effective with respect to the plan,
the plan has met those criteria or is so described,

(bb) substantially all of the plan’s employer con-
tributions for each of those plan years were made or
required to be made by organizations that were ex-
empt from tax under section 501 of the Internal Rev-
enue Code of 1986, and

(cc) the plan was established prior to September 2,
1974.

(i) An election under this subparagraph shall be effective
for all purposes under this Act and under the Internal Revenue
Code of 1986, starting with any plan year beginning on or after
January 1, 1999, and ending before January 1, 2008, as des-
ignated by the plan in the election made under clause ()(II).

(iii) Once made, an election under this subparagraph shall
be irrevocable, except that a plan described in clause @i)(II)
shall cease to be a multiemployer plan as of the plan year be-
ginning immediately after the first plan year for which the ma-
jority of its employer contributions were made or required to
be made by organizations that were not exempt from tax under
section 501 of the Internal Revenue Code of 1986.

(iv) The fact that a plan makes an election under clause
(i)IT) does not imply that the plan was not a multiemployer
plan prior to the date of the election or would not be a multi-
employer plan without regard to the election.

(v)(I) No later than 30 days before an election is made
under this subparagraph, the plan administrator shall provide
notice of the pending election to each plan participant and ben-
eficiary, each labor organization representing such participants
or beneficiaries, and each employer that has an obligation to
contribute to the plan, describing the principal differences be-
tween the guarantee programs under title IV and the benefit
restrictions under this title for single employer and multiem-
ployer plans, along with such other information as the plan ad-
ministrator chooses to include.

(II) Within 180 days after the date of enactment of the
Pension Protection Act of 2006, the Secretary shall prescribe a
model notice under this clause.

(IIT) A plan administrator’s failure to provide the notice re-
quired under this subparagraph shall be treated for purposes
of section 502(c)(2) as a failure or refusal by the plan adminis-
trator to file the annual report required to be filed with the
Secretary under section 101(b)(1).

(vi) A plan is described in this clause if it is a plan spon-
sored by an organization which is described in section 501(c)(5)
of the Internal Revenue Code of 1986 and exempt from tax
under section 501(a) of such Code and which was established
in Chicago, Illinois, on August 12, 1881.
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(vii)1 For purposes of this Act and the Internal Revenue Code
of 1986, a plan making an election under this subparagraph shall
be treated as maintained pursuant to a collective bargaining agree-
ment if a collective bargaining agreement, expressly or otherwise,
provides for or permits employer contributions to the plan by one
or more employers that are signatory to such agreement, or partici-
pation in the plan by one or more employees of an employer that
is signatory to such agreement, regardless of whether the plan was
created, established, or maintained for such employees by virtue of
another document that is not a collective bargaining agreement.

(38) The term “investment manager” means any fiduciary
(other than a trustee or named fiduciary, as defined in section
402(a)(2))—

(A) who has the power to manage, acquire, or dispose of
any asset of a plan;

(B) who (i) is registered as an investment adviser under
the Investment Advisers Act of 1940; (ii) is not registered as
an investment adviser under such Act by reason of paragraph
(1) of section 203A(a) of such Act, is registered as an invest-
ment adviser under the laws of the State (referred to in such
paragraph (1)) in which it maintains its principal office and
place of business, and, at the time the fiduciary last filed the
registration form most recently filed by the fiduciary with such
State in order to maintain the fiduciary’s registration under
the laws of such State, also filed a copy of such form with the
Secretary; (iii) is a bank, as defined in that Act; or (iv) is an
insurance company qualified to perform services described in
subparagraph (A) under the laws of more than one State; and

(C) has acknowledged in writing that he is a fiduciary with
respect to the plan.

(39) The terms “plan year” and “fiscal year of the plan” mean,
with respect to a plan, the calendar, policy, or fiscal year on which
the records of the plan are kept.

(40)(A) The term “multiple employer welfare arrangement”
means an employee welfare benefit plan, or any other arrangement
(other than an employee welfare benefit plan), which is established
or maintained for the purpose of offering or providing any benefit
described in paragraph (1) to the employees of two or more employ-
ers (including one or more self-employed individuals), or to their
beneficiaries, except that such term does not include any such plan
or other arrangement which is established or maintained—

(i) under or pursuant to one or more agreements which the
Secretary finds to be collective bargaining agreements,

(i1) by a rural electric cooperative, or

(iii) by a rural telephone cooperative association.

(B) For purposes of this paragraph—

(i) two or more trades or businesses, whether or not incor-
porated, shall be deemed a single employer if such trades or
businesses are within the same control group,

(i) the term “control group” means a group of trades or
businesses under common control,

1Margin for clause (vii) so in law.
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(iii) the determination of whether a trade or business is
under “common control” with another trade or business shall
be determined under regulations of the Secretary applying
principles similar to the principles applied in determining
whether employees of two or more trades or businesses are
treated as employed by a single employer under section
4001(b), except that, for purposes of this paragraph, common
control shall not be based on an interest of less than 25 per-
cent,

(iv) the term “rural electric cooperative” means—

(I) any organization which is exempt from tax under
section 501(a) of the Internal Revenue Code of 1986 and
which is engaged primarily in providing electric service on
a mutual or cooperative basis, and

(IT) any organization described in paragraph (4) or (6)
of section 501(c) of the Internal Revenue Code of 1986
which is exempt from tax under section 501(a) of such
Code and at least 80 percent of the members of which are
organizations described in subclause (I), and
(v) the term “rural telephone cooperative association”

means an organization described in paragraph (4) or (6) of sec-

tion 501(c) of the Internal Revenue Code of 1986 which is ex-

empt from tax under section 501(a) of such Code and at least

80 percent of the members of which are organizations engaged

primarily in providing telephone service to rural areas of the

United States on a mutual, cooperative, or other basis.

(41) SINGLE-EMPLOYER PLAN.—The term “single-employer plan”
means an employee benefit plan other than a multiemployer plan.

(41) The term “single-employer plan” means a plan which is
not a multiemployer plan.3—7

(42) the term “plan assets” means plan assets as defined by
such regulations as the Secretary may prescribe, except that under
such regulations the assets of any entity shall not be treated as
plan assets if, immediately after the most recent acquisition of any
equity interest in the entity, less than 25 percent of the total value
of each class of equity interest in the entity is held by benefit plan
investors. For purposes of determinations pursuant to this para-
graph, the value of any equity interest held by a person (other than
such a benefit plan investor) who has discretionary authority or
control with respect to the assets of the entity or any person who
provides investment advice for a fee (direct or indirect) with respect
to such assets, or any affiliate of such a person, shall be dis-
regarded for purposes of calculating the 25 percent threshold. An
entity shall be considered to hold plan assets only to the extent of
the percentage of the equity interest held by benefit plan investors.
For purposes of this paragraph, the term “benefit plan investor”
means an employee benefit plan subject to part 4, any plan to
which section 4975 of the Internal Revenue Code of 1986 applies,
and any entity whose underlying assets include plan assets by rea-
son of a plan’s investment in such entity.

—7So in original. The second paragraph (41) was added November 5, 1990, P.L. 101-508, title
XII sec. 12002(b)(2)(C) 104 Stat. 1388-566
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(29 U.S.C. 1002) Enacted September 2, 1974, P.L. 93-406, title I, sec. 3, 88 Stat.
833; amended September 26, 1980, P.L. 96-364, title III, secs. 302, 305, title IV,
secs. 407(a), 409, 94 Stat. 1291, 1294, 1303, 1307; amended January 14, 1983, P.L.
97-473, title III, sec. 302(a), 96 Stat. 2612; amended April 7, 1986, P.L. 99-272, title
XI, sec. 11016(c)(1), 100 Stat. 273; amended October 21, 1986, P.L. 99-509, title IX,
sec. 9203(b)(1), 100 Stat. 1979; amended October 22, 1986, P.L. 99-514, title XVIII,
sec. 1879(u)(3), 100 Stat. 2913; amended December 22, 1987, P.L. 100-202, sec. 136,
100 Stat. 1329-441; amended December 19, 1989, P.L. 101-239, title VII, secs.
7871(b)(2), 7881(m)(2)(D), 7891(a)(1), 7893(a), 7894(a), 103 Stat. 2435, 2444, 2445,
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gust 17, 2006, P.L. 109-280, secs. 611(f), 905(a), 906(a)(2)(A), 1104(c), 1106(a), 120
Stats972, 1050, 1051, 1060; amended December 23, 2008, P.L. 110-458, sec. 111(c),
122 Stat. 5113.

COVERAGE

SEC. 4. [1003] (a) Except as provided in subsection (b) or (c)
and in sections 201, 301, and 401, this title shall apply to any em-
ployee benefit plan if it is established or maintained—

(1) by any employer engaged in commerce or in any indus-
try or activity affecting commerce; or

(2) by any employee organization or organizations rep-
resenting employees engaged in commerce or in any industry
or activity affecting commerce; or

(3) by both.

(b) The provisions of this title shall not apply to any employee
benefit plan if—

(1) such plan is a governmental plan (as defined in section
3(32));

(2) such plan is a church plan (as defined in section 3(33))
with respect to which no election has been made under section
410(d) of the Internal Revenue Code of 1986;

(3) such plan is maintained solely for the purpose of com-
plying with applicable workmen’s compensation laws or unem-
ployment compensation or disability insurance laws;

(4) such plan is maintained outside of the United States
primarily for the benefit of persons substantially all of whom
are nonresident aliens; or

(5) such plan is an excess benefit plan (as defined in sec-
tion 3(36)) and is unfunded.

The provisions of part 7 of subtitle B shall not apply to a health
insurance issuer (as defined in section 733(b)(2)) solely by reason
of health insurance coverage (as defined in section 733(b)(1)) pro-
vided by such issuer in connection with a group health plan (as de-
fined in section 733(a)(1)) if the provisions of this title do not apply
to such group health plan.4—!

(c) If a pension plan allows an employee to elect to make vol-
untary employee contributions to accounts and annuities as pro-
vided in section 408(q) of the Internal Revenue Code of 1986, such
accounts and annuities (and contributions thereto) shall not be

4—1 Section 603(b)(3)(A) of P.L. 104-204 (110 Stat. 2938) amends the last sentence of section
4(b) , by striking “section 706(b)(2)”, “section 706(b)(1)”, and “section 706(a)(1)” and inserting
“section 733(b)(2)”, “section 733(b)(1)”, and “section 733(a)(1)”, respectively. Subsection (c) of sec-
tion 603 provides as follows:

(¢c) EFFECTIVE DATE.—The amendments made by this section shall apply with respect to
group health plans for plan years beginning on or after January 1, 1998.
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treated as part of such plan (or as a separate pension plan) for pur-
poses of any provision of this title other than section 403(c), 404,
or 405 (relating to exclusive benefit, and fiduciary and co-fiduciary
responsibilities) and part 5 (relating to administration and enforce-
ment). Such provisions shall apply to such accounts and annuities
in a manner similar to their application to a simplified employee
pension under section 408(k) of the Internal Revenue Code of 1986.

(29 U.S.C. 1003) Enacted September 2, 1974, P.L. 93—406, title I, sec. 4, 88 Stat.
839; amended December 19, 1989, P.L. 101-239, title VII, sec. 7891(a)(1), 103 Stat.
2445; amended August 21, 1996, P.L. 104-191, title I, sec. 101(d), 110 Stat. 1952;
amended September 26, 1996, P.L. 104-204, title VI, sec. 603(b)(3)(A), 110 Stat.
2938; amended June 7, 2001, P.L. 107-16, title VI, sec. 602(b), 115 Stat. 96.

SUBTITLE B—REGULATORY PROVISIONS

PART 1—REPORTING AND DISCLOSURE!01—!
DUTY OF DISCLOSURE AND REPORTING

SeEc. 101. [1021] (a) The administrator of each employee ben-
efit plan shall cause to be furnished in accordance with section
104(b) to each participant covered under the plan and to each bene-
ficiary who is receiving benefits under the plan—

(1) a summary plan description described in section

102(a)(1); and

(2) the information described in subsection (f) and sections

104(b)(3) and 105(a) and (c).

(b) The administrator shall, in accordance with section 104(a),
file with the Secretary—

(1) the annual report containing the information required
by section 103; and

(2) terminal and supplementary reports as required by
subsection (c) of this section.

(c)(1) Each administrator of an employee pension benefit plan
which is winding up its affairs (without regard to the number of
participants remaining in the plan) shall, in accordance with regu-
lations prescribed by the Secretary, file such terminal reports as
the Secretary may consider necessary. A copy of such report shall
also be filed with the Pension Benefit Guaranty Corporation.

(2) The Secretary may require terminal reports to be filed with
regard to any employee welfare benefit plan which is winding up
its affairs in accordance with regulations promulgated by the Sec-
retary.

(3) The Secretary may require that a plan described in para-
graph (1) or (2) file a supplementary or terminal report with the
annual report in the year such plan is terminated and that a copy
of such supplementary or terminal report in the case of a plan de-
scribed in paragraph (1) be also filed with the Pension Benefit
Guaranty Corporation.

(d) NoTice OF FAILURE TO MEET MINIMUM FUNDING STAND-
ARDS.—

(1) IN GENERAL.—If an employer maintaining a plan other
than a multiemployer plan fails to make a required installment

101—1The heading for part 1 was amended December 19, 1989, P.L. 101-239, title VII, sec.
7894(b)(1), 103 Stat. 2448.
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or other payment required to meet the minimum funding
standard under section 302 to a plan before the 60th day fol-
lowing the due date for such installment or other payment, the
employer shall notify each participant and beneficiary (includ-
ing an alternate payee as defined in section 206(d)(3)(K)) of
such plan of such failure. Such notice shall be made at such
time and in such manner as the Secretary may prescribe.

(2) SUBSECTION NOT TO APPLY IF WAIER PENDING.—This
subsection shall not apply to any failure if the employer has
filed a waiver request under section 303 with respect to a plan
year to which the required installment relates, except if
thewaiver request is denied, notice under paragraph (1) shall
be provided within 60 days after the date of such denial.

(3) DEFINITIONS.—For purposes of this subsection, the
terms “required installment” and “due date” have the same
meanings given such terms by section 303(j).

(e) NOTICE OF TRANSFER OF EXCESS PENSION ASSETS TO

HEALTH BENEFITS ACCOUNTS.—

July 1, 2010

(1) NOTICE TO PARTICIPANTS.—Not later than 60 days be-
fore the date of a qualified transfer by an employee pension
benefit plan of excess pension assets to a health benefits ac-
count, the administrator of the plan shall notify (in such man-
ner as the Secretary may prescribe) each participant and bene-
ficiary under the plan of such transfer. Such notice shall in-
clude information with respect to the amount of excess pension
assets, the portion to be transferred, the amount of health ben-
efits liabilities expected to be provided with the assets trans-
ferred, and the amount of pension benefits of the participant
which will be nonforfeitable immediately after the transfer.

(2) NOTICE TO SECRETARIES, ADMINISTRATOR, AND EM-
PLOYEE ORGANIZATIONS.—

(A) IN GENERAL.—Not later than 60 days before the
date of any qualified transfer by an employee pension ben-
efit plan of excess pension assets to a health benefits ac-
count, the employer maintaining the plan from which the
transfer is made shall provide the Secretary, the Secretary
of the Treasury, the administrator, and each employee or-
ganization representing participants in the plan a written
notice of such transfer. A copy of any such notice shall be
available for inspection in the principal office of the admin-
istrator.

(B) INFORMATION RELATING TO TRANSFER.—Such notice
shall identify the plan from which the transfer is made,
the amount of the transfer, a detailed accounting of assets
projected to be held by the plan immediately before and
immediately after the transfer, and the current liabilities
under the plan at the time of the transfer.

(C) AUTHORITY FOR ADDITIONAL REPORTING REQUIRE-
MENTS.—The Secretary may prescribe such additional re-
porting requirements as may be necessary to carry out the
purposes of this section.

(3) DEFINITIONS.—For purposes of paragraph (1), any term
used in such paragraph which is also used in section 420 of the
Internal Revenue Code of 1986 (as in effect on the date of the
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enactment of the Pension Protection Act of 2006) shall have
the same meaning as when used in such section.
(f) DEFINED BENEFIT PLAN FUNDING NOTICES.—

(1) IN GENERAL.—The administrator of a defined benefit
plan to which title IV applies shall for each plan year provide
a plan funding notice to the Pension Benefit Guaranty Cor-
poration, to each plan participant and beneficiary, to each
labor organization representing such participants or bene-
ficiaries, and, in the case of a multiemployer plan, to each em-
ployer that has an obligation to contribute to the plan.

(2) INFORMATION CONTAINED IN NOTICES.—

(A) IDENTIFYING INFORMATION.—Each notice required

under paragraph (1) shall contain identifying information,
including the name of the plan, the address and phone
number of the plan administrator and the plan’s principal
administrative officer, each plan sponsor’s employer identi-
fication number, and the plan number of the plan.

(B) SPECIFIC INFORMATION.—A plan funding notice

under paragraph (1) shall include—

(1)(I) in the case of a single-employer plan, a state-
ment as to whether the plan’s funding target attain-
ment percentage (as defined in section 303(d)(2)) for
the plan year to which the notice relates, and for the
2 preceding plan years, is at least 100 percent (and, if
not, the actual percentages), or

(IT) in the case of a multiemployer plan, a state-
ment as to whether the plan’s funded percentage (as
defined in section 305(i)) for the plan year to which
the notice relates, and for the 2 preceding plan years,
is at least 100 percent (and, if not, the actual percent-
ages),

(i1)I) in the case of a single-employer plan, a
statement of—

(aa) the total assets (separately stating the
prefunding balance and the funding standard car-
ryover balance) and liabilities of the plan, deter-
mined in the same manner as under section 303,
for the plan year to which the notice relates and
for the 2 preceding plan years, as reported in the
annual report for each such plan year, and

(bb) the value of the plan’s assets and liabil-
ities for the plan year to which the notice relates
as of the last day of the plan year to which the no-
tice relates determined using the asset valuation
under subclause (II) of section 4006(a)(3)(E)(iii)
and the interest rate under  section
4006(a)(3)(E)({v), and

(I)1 in the case of a multiemployer plan, a
statement, for the plan year to which the notice
relates and the preceding 2 plan years, of the
value of the plan assets (determined both in the
same manner as under section 304 and under the

1Margin for subclause (II) so in law.
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rules of subclause (I)(bb)) and the value of the

plan liabilities (determined in the same manner

as under section 304 except that the method speci-
fied in section 305(i)(8) shall be used),

(iii) a statement of the number of participants who
are—

(I) retired or separated from service and are
receiving benefits,

(IT) retired or separated participants entitled
to future benefits, and

(IIT) active participants under the plan,

(iv) a statement setting forth the funding policy of
the plan and the asset allocation of investments under
the plan (expressed as percentages of total assets) as
of the end of the plan year to which the notice relates,

(v) in the case of a multiemployer plan, whether
the plan was in critical or endangered status under
section 305 for such plan year and, if so—

(I) a statement describing how a person may
obtain a copy of the plan’s funding improvement
or rehabilitation plan, as appropriate, adopted
under section 305 and the actuarial and financial
data that demonstrate any action taken by the
plan toward fiscal improvement, and

(I) a summary of any funding improvement
plan, rehabilitation plan, or modification thereof
adopted under section 305 during the plan year to
which the notice relates,

(vi) in the case of any plan amendment, scheduled
benefit increase or reduction, or other known event
taking effect in the current plan year and having a
material effect on plan liabilities or assets for the year
(as defined in regulations by the Secretary), an expla-
nation of the amendment, schedule increase or reduc-
tion, or event, and a projection to the end of such plan
year of the effect of the amendment, scheduled in-
crease or reduction, or event on plan liabilities,

(vii)I) in the case of a single-employer plan, a
summary of the rules governing termination of single-
employer plans under subtitle C of title IV, or

(II) in the case of a multiemployer plan, a sum-
mary of the rules governing reorganization or insol-
vency, including the limitations on benefit payments,

(viii) a general description of the benefits under
the plan which are eligible to be guaranteed by the
Pension Benefit Guaranty Corporation, along with an
explanation of the limitations on the guarantee and
the circumstances under which such limitations apply,

(ix) a statement that a person may obtain a copy
of the annual report of the plan filed under section
104(a) upon request, through the Internet website of
the Department of Labor, or through an Intranet
website maintained by the applicable plan sponsor (or
plan administrator on behalf of the plan sponsor), and

July 1, 2010
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(x) if applicable, a statement that each contrib-
uting sponsor, and each member of the contributing
sponsor’s controlled group, of the single-employer plan
was required to provide the information under section
4010 for the plan year to which the notice relates.

(C) OTHER INFORMATION.—Each notice under para-
graph (1) shall include—

(i) in the case of a multiemployer plan, a state-
ment that the plan administrator shall provide, upon
written request, to any labor organization rep-
resenting plan participants and beneficiaries and any
employer that has an obligation to contribute to the
plan, a copy of the annual report filed with the Sec-
retary under section 104(a), and

(i1) any additional information which the plan ad-
ministrator elects to include to the extent not incon-
sistent with regulations prescribed by the Secretary.

(3) TIME FOR PROVIDING NOTICE.—

(A) IN GENERAL.—Any notice under paragraph (1)
shall be provided not later than 120 days after the end of
the plan year to which the notice relates.

(B) EXCEPTION FOR SMALL PLANS.—In the case of a
small plan (as such term is used under section
303(g)(2)(B)) any notice under paragraph (1) shall be pro-
vided upon filing of the annual report under section 104(a).
(4) FORM AND MANNER.—Any notice under paragraph (1)—

(A) shall be provided in a form and manner prescribed
in regulations of the Secretary,

(B) shall be written in a manner so as to be under-
stood by the average plan participant, and

(C) may be provided in written, electronic, or other ap-
propriate form to the extent such form is reasonably acces-
sil()iledto persons to whom the notice is required to be pro-
vided.

(g) REPORTING BY CERTAIN ARRANGEMENTS.—The Secretary
may !, by regulation, require multiple employer welfare arrange-
ments providing benefits consisting of medical care (within the
meaning of section 733(a)(2)) which are not group health plans to
register with the Secretary prior to operating in a State and may,
by regulation, require such multiple employer welfare arrange-
ments to report, not more frequently than annually, in such form
and such manner as the Secretary may?! require for the purpose of
determining the extent to which the requirements of part 7 are
being carried out in connection with such benefits.

(h) SIMPLE RETIREMENT ACCOUNTS.—

(1) No EMPLOYER REPORTS.—Except as provided in this
subsection, no report shall be required under this section by an
employer maintaining a qualified salary reduction arrange-
ment under section 408(p) of the Internal Revenue Code of
1986.

1Section 6606(1) of Public Law 111-148 attempts to amend subsection (g) by striking “Sec-
retary may” and inserting “Secretary shall”. The amendment could not be executed because it
did not specify to which occurence of the phrase “Secretary may” in which to strike.
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(2) SUMMARY DESCRIPTION.—The trustee of any simple re-
tirement account established pursuant to a qualified salary re-
duction arrangement under section 408(p) of such Code shall
provide to the employer maintaining the arrangement each
year a description containing the following information:

(A) The name and address of the employer and the
trustee.

(B) The requirements for eligibility for participation.

(C) The benefits provided with respect to the arrange-
ment.

(D) The time and method of making elections with re-
spect to the arrangement.

(E) The procedures for, and effects of, withdrawals (in-
cluding rollovers) from the arrangement.

(3) EMPLOYEE NOTIFICATION.—The employer shall notify
each employee immediately before the period for which an elec-
tion described in section 408(p)(5)(C) of such Code may be
made of the employee’s opportunity to make such election.
Such notice shall include a copy of the description described in
paragraph (2).

(i) NOTICE OF BLACKOUT PERIODS TO PARTICIPANT OR BENE-

FICIARY UNDER INDIVIDUAL ACCOUNT PLAN.—

(1) DUTIES OF PLAN ADMINISTRATOR.—In advance of the
commencement of any blackout period with respect to an indi-
vidual account plan, the plan administrator shall notify the
plan participants and beneficiaries who are affected by such
action in accordance with this subsection.

(2) NOTICE REQUIREMENTS.—

(A) IN GENERAL.—The notices described in paragraph
(1) shall be written in a manner calculated to be under-
stood by the average plan participant and shall include—

(i) the reasons for the blackout period,

(i1) an identification of the investments and other
rights affected,

(iii) the expected beginning date and length of the
blackout period,

(iv) in the case of investments affected, a state-
ment that the participant or beneficiary should evalu-
ate the appropriateness of their current investment
decisions in light of their inability to direct or diversify
assets credited to their accounts during the blackout
period, and

(v) such other matters as the Secretary may re-
quire by regulation.

(B) NOTICE TO PARTICIPANTS AND BENEFICIARIES.—Ex-
cept as otherwise provided in this subsection, notices de-
scribed in paragraph (1) shall be furnished to all partici-
pants and beneficiaries under the plan to whom the black-
out period applies at least 30 days in advance of the black-
out period.

(C) EXCEPTION TO 30-DAY NOTICE REQUIREMENT.—In
any case in which—

(1) a deferral of the blackout period would violate
the requirements of subparagraph (A) or (B) of section
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404(a)(1), and a fiduciary of the plan reasonably so de-
termines in writing, or

(i1) the inability to provide the 30-day advance no-
tice is due to events that were unforeseeable or cir-
cumstances beyond the reasonable control of the plan
administrator, and a fiduciary of the plan reasonably
so determines in writing,

subparagraph (B) shall not apply, and the notice shall be
furnished to all participants and beneficiaries under the
plan to whom the blackout period applies as soon as rea-
sonably possible under the circumstances unless such a no-
tice in advance of the termination of the blackout period
is impracticable.

(D) WRITTEN NOTICE.—The notice required to be pro-
vided under this subsection shall be in writing, except that
such notice may be in electronic or other form to the ex-
tent that such form is reasonably accessible to the recipi-
ent.

(E) NOTICE TO ISSUERS OF EMPLOYER SECURITIES SUB-
JECT TO BLACKOUT PERIOD.—In the case of any blackout
period in connection with an individual account plan, the
plan administrator shall provide timely notice of such
blackout period to the issuer of any employer securities
subject to such blackout period.

(3) EXCEPTION FOR BLACKOUT PERIODS WITH LIMITED APPLI-
CABILITY.—In any case in which the blackout period applies
only to 1 or more participants or beneficiaries in connection
with a merger, acquisition, divestiture, or similar transaction
involving the plan or plan sponsor and occurs solely in connec-
tion with becoming or ceasing to be a participant or beneficiary
under the plan by reason of such merger, acquisition, divesti-
ture, or transaction, the requirement of this subsection that
the notice be provided to all participants and beneficiaries
shall be treated as met if the notice required under paragraph
(1) is provided to such participants or beneficiaries to whom
the blackout period applies as soon as reasonably practicable.

(4) CHANGES IN LENGTH OF BLACKOUT PERIOD.—If, fol-
lowing the furnishing of the notice pursuant to this subsection,
there is a change in the beginning date or length of the black-
out period (specified in such notice pursuant to paragraph
(2)(A)(ii)), the administrator shall provide affected participants
and beneficiaries notice of the change as soon as reasonably
practicable. In relation to the extended blackout period, such
notice shall meet the requirements of paragraph (2)(D) and
shall specify any material change in the matters referred to in
clauses (i) through (v) of paragraph (2)(A).

(5) REGULATORY EXCEPTIONS.—The Secretary may provide
by regulation for additional exceptions to the requirements of
this subsection which the Secretary determines are in the in-
terests of participants and beneficiaries.

(6) GUIDANCE AND MODEL NOTICES.—The Secretary shall
issue guidance and model notices which meet the requirements
of this subsection.

(7) BLACKOUT PERIOD.—For purposes of this subsection—
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(A) IN GENERAL.—The term “blackout period” means,
in connection with an individual account plan, any period
for which any ability of participants or beneficiaries under
the plan, which is otherwise available under the terms of
such plan, to direct or diversify assets credited to their ac-
counts, to obtain loans from the plan, or to obtain distribu-
tions from the plan is temporarily suspended, limited, or
restricted, if such suspension, limitation, or restriction is
for any period of more than 3 consecutive business days.

(B) ExcLusiONS.—The term “blackout period” does not
include a suspension, limitation, or restriction—

(i) which occurs by reason of the application of the
securities laws (as defined in section 3(a)(47) of the Se-
curities Exchange Act of 1934),

(i1) which is a change to the plan which provides
for a regularly scheduled suspension, limitation, or re-
striction which is disclosed to participants or bene-
ficiaries through any summary of material modifica-
tions, any materials describing specific investment al-
ternatives under the plan, or any changes thereto, or

(iii) which applies only to 1 or more individuals,
each of whom is the participant, an alternate payee
(as defined in section 206(d)(3)(K)), or any other bene-
ficiary pursuant to a qualified domestic relations order
(as defined in section 206(d)(3)(B)(1)).

(8) INDIVIDUAL ACCOUNT PLAN.—

(A) IN GENERAL.—For purposes of this subsection, the
term “individual account plan” shall have the meaning
provided such term in section 3(34), except that such term
shall not include a one-participant retirement plan.

(B) ONE-PARTICIPANT RETIREMENT PLAN.—For pur-
poses of subparagraph (A), the term “one-participant re-
tirement plan” means a retirement plan that on the first
day of the plan year—

(i) covered only one individual (or the individual
and the individual’s spouse) and the individual (or the
individual and the individual’s spouse) owned 100 per-
cent of the plan sponsor (whether or not incorporated),
or

(i1) covered only one or more partners (or partners
and their spouses) in the plan sponsor.

(j) NoTICE OF FUNDING-BASED LIMITATION ON CERTAIN FORMS

OF DISTRIBUTION.—The plan administrator of a single-employer
plan shall provide a written notice to plan participants and bene-
ficiaries within 30 days—

(1) after the plan has become subject to a restriction de-

scribed in paragraph (1) or (3) of section 206(g)),

(2) in the case of a plan to which section 206(g)(4) applies,

after the valuation date for the plan year described in section
206(g)(4)(A) for which the plan’s adjusted funding target at-
tainment percentage for the plan year is less than 60 percent
(or, if earlier, the date such percentage is deemed to be less
than 60 percent under section 206(g)(7)), and
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(3) at such other time as may be determined by the Sec-
retary of the Treasury.
The notice required to be provided under this subsection shall be
in writing, except that such notice may be in electronic or other
form to the extent that such form is reasonably accessible to the
recipient. The Secretary of the Treasury, in consultation with the
Secretary, shall have the authority to prescribe rules applicable to
the notices required under this subsection.

(k) MULTIEMPLOYER PLAN INFORMATION MADE AVAILABLE ON
REQUEST.—

(1) IN GENERAL.—Each administrator of a multiemployer
plan shall, upon written request, furnish to any plan partici-
pant or beneficiary, employee representative, or any employer
that has an obligation to contribute to the plan—

(A) a copy of any periodic actuarial report (including
any sensitivity testing) received by the plan for any plan
year which has been in the plan’s possession for at least
30 days,

(B) a copy of any quarterly, semi-annual, or annual fi-
nancial report prepared for the plan by any plan invest-
ment manager or advisor or other fiduciary which has
been in the plan’s possession for at least 30 days, and

(C) a copy of any application filed with the Secretary
of the Treasury requesting an extension under section 304
of this Act or section 431(d) of the Internal Revenue Code
of 1986 and the determination of such Secretary pursuant
to such application.

(2) COMPLIANCE.—Information required to be provided
under paragraph (1)—

(A) shall be provided to the requesting participant,
beneficiary, or employer within 30 days after the request
in a form and manner prescribed in regulations of the Sec-
retary,

(B) may be provided in written, electronic, or other ap-
propriate form to the extent such form is reasonably acces-
sible to persons to whom the information is required to be
provided, and

(C) shall not—

(1) include any individually identifiable informa-
tion regarding any plan participant, beneficiary, em-
ployee, fiduciary, or contributing employer, or

(i) reveal any proprietary information regarding
the plan, any contributing employer, or entity pro-
viding services to the plan.

Subparagraph (C)(i) shall not apply to individually identifiable
information with respect to any plan investment manager or
adviser, or with respect to any other person (other than an em-
ployee of the plan) preparing a financial report required to be
included under paragraph (1)(B).

(3) LIMITATIONS.—In no case shall a participant, bene-
ficiary, or employer be entitled under this subsection to receive
more than one copy of any report or application described in
paragraph (1) during any one 12-month period. The adminis-
trator may make a reasonable charge to cover copying, mailing,
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and other costs of furnishing copies of information pursuant to
paragraph (1). The Secretary may by regulations prescribe the
maximum amount which will constitute a reasonable charge
under the preceding sentence.

(1) NoTICE OF POTENTIAL WITHDRAWAL LIABILITY.—

(1) IN GENERAL.—The plan sponsor or administrator of a
multiemployer plan shall, upon written request, furnish to any
emplofyer who has an obligation to contribute to the plan a no-
tice of—

(A) the estimated amount which would be the amount
of such employer’s withdrawal liability under part 1 of
subtitle E of title IV if such employer withdrew on the last
day of the plan year preceding the date of the request, and

(B) an explanation of how such estimated liability
amount was determined, including the actuarial assump-
tions and methods used to determine the value of the plan
liabilities and assets, the data regarding employer con-
tributions, unfunded vested benefits, annual changes in
the plan’s unfunded vested benefits, and the application of
any relevant limitations on the estimated withdrawal li-
ability.

For purposes of subparagraph (B), the term “employer con-
tribution” means, in connection with a participant, a contribu-
tion made by an employer as an employer of such participant.

(2) COMPLIANCE.—Any notice required to be provided
under paragraph (1)—

(A) shall be provided in a form and manner prescribed
in regulations of the Secretary to the requesting employer
within—

(i) 180 days after the request, or

(i) subject to regulations of the Secretary, such
longer time as may be necessary in the case of a plan
that determines withdrawal liability based on any
method described under paragraph (4) or (5) of section

4211(c); and

(B) may be provided in written, electronic, or other ap-
propriate form to the extent such form is reasonably acces-
sible to employers to whom the information is required to
be provided.

(3) LIMITATIONS.—In no case shall an employer be entitled
under this subsection to receive more than one notice described
in paragraph (1) during any one 12-month period. The person
required to provide such notice may make a reasonable charge
to cover copying, mailing, and other costs of furnishing such
notice pursuant to paragraph (1). The Secretary may by regu-
lations prescribe the maximum amount which will constitute a
reasonable charge under the preceding sentence.

(m) NoTicE OF RIGHT To DI1vEST.—Not later than 30 days be-

fore the first date on which an applicable individual of an applica-
ble individual account plan is eligible to exercise the right under
section 204(j) to direct the proceeds from the divestment of em-
ployer securities with respect to any type of contribution, the ad-
ministrator shall provide to such individual a notice—

(1) setting forth such right under such section, and
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(2) describing the importance of diversifying the invest-

ment of retirement account assets.
The notice required by this subsection shall be written in a manner
calculated to be understood by the average plan participant and
may be delivered in written, electronic, or other appropriate form
to the extent that such form is reasonably accessible to the recipi-
ent.

(n) CROSS REFERENCE.—For regulations relating to coordina-
tion of reports to the Secretaries of Labor and the Treasury, see
section 3004.

(29 U.S.C. 1021) Enacted September 2, 1974, P.L. 93-406, title I, sec. 101, 88
Stat. 840; amended December 22, 1987, P.L. 100-203, title IX, sec. 9304(d), 101
Stat. 1330-348; amended December 19, 1989, P.L. 101-239, title VII, secs.
7881(b)(5)(A), (C), 7894(b)(2), 103 Stat. 2438, 2448; amended November 5, 1990, P.L.
101-508, title XII, sec. 12012(d), 104 Stat. 1388-572; amended August 10, 1993,
P.L. 103-66, sec. 4301(b)(1), 107 Stat. 375; amended December 3, 1994, P.L. 103—
465, title VII, sec. 731(c)(4)(A), 108 Stat. 5004; amended August 20, 1996, P.L. 104—
188, title I, sec. 1421(d)(1), 110 Stat. 1799; amended August 21, 1996, P.L. 104-191,
title I, sec. 101(e); 110 Stat. 1952; amended September 26, 1996, P.L. 104-204, title
VI, sec. 603(b)(3)(B), 110 Stat. 2938; amended August 5, 1997, P.L.. 105-34, title XV,
sec. 1503(a), 111 Stat. 1061; amended July 16, 1998, P.L. 105-200, title IV, sec.
401(h)(1)(A), 112 Stat. 668; amended July 30, 2002, P.L. 107-204, sec. 306(b)(1), 116
Stat. 780; amended August 17, 2006, P.L. 109-280, secs. 103(b)(1), 107(a)(1), (11),
501(a), 502(a)(1), (b)(1), 503(c)(2), 507(a), 509(a), 120 Stat. 815, 818, 819, 936, 939,
940, 944, 948, 952; amended December 23, 2008, P.L. 110—458, secs. 101(c)(1)(A),
105(a), (b)(1), (g), 122 Stat. 5097, 5104, 5105.

SUMMARY PLAN DESCRIPTION

SEC. 102. [1022] (a) A summary plan description of any em-
ployee benefit plan shall be furnished to participants and bene-
ficiaries as provided in section 104(b). The summary plan descrip-
tion shall include the information described in subsection (b), shall
be written in a manner calculated to be understood by the average
plan participant, and shall be sufficiently accurate and comprehen-
sive to reasonably apprise such participants and beneficiaries of
their rights and obligations under the plan. A summary of any ma-
terial modification in the terms of the plan and any change in the
information required under subsection (b) shall be written in a
manner calculated to be understood by the average plan partici-
pant and shall be furnished in accordance with section 104(b)(1).

(b) The summary plan description shall contain the following
information: The name and type of administration of the plan; in
the case of a group health plan (as defined in section 733(a)(1)),
whether a health insurance issuer (as defined in section 733(b)(2))
is responsible for the financing or administration (including pay-
ment of claims) of the plan and (if so) the name and address of
such issuer; the name and address of the person designated as
agent for the service of legal process, if such person is not the ad-
ministrator; the name and address of the administrator; names, ti-
tles, and addresses of any trustee or trustees (if they are persons
different from the administrator); a description of the relevant pro-
visions of any applicable collective bargaining agreement; the
plan’s requirements respecting eligibility for participation and ben-
efits; a description of the provisions providing for nonforfeitable
pension benefits; circumstances which may result in disqualifica-
tion, ineligibility, or denial or loss of benefits; the source of financ-
ing of the plan and the identity of any organization through which
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benefits are provided; the date of the end of the plan year and
whether the records of the plan are kept on a calendar, policy, or
fiscal year basis; the procedures to be followed in presenting claims
for benefits under the plan including the office at the Department
of Labor through which participants and beneficiaries may seek as-
sistance or information regarding their rights under this Act and
the Health Insurance Portability and Accountability Act of 1996
with respect to health benefits that are offered through a group
health plan (as defined in section 733(a)(1)), the remedies available
under the plan for the redress of claims which are denied in whole
or in part (including procedures required under section 503 of this
Act), and if the employer so elects for purposes of complying with
section 701(f)(3)(B)(i), the model notice applicable to the State in
which the participants and beneficiaries reside.

(29 U.S.C. 1022) Enacted September 2, 1974, P.L. 93-406, title I, sec. 102, 88
Stat. 841; amended August 21, 1996, P.L. 104-191, title I, sec. 101(c)(2); 110 Stat.
1951; amended September 26, 1996, P.L. 104-204, title VI, sec. 603(b)(3)(C), 110

Stat. 2938; amended August 5, 1997, P.L. 105-34, title XV, sec. 1503(b), 111 Stat.
1061; amended February 4, 2009, P.L. 111-3, sec. 311(b)(1)(B), 123 Stat. 67.

ANNUAL REPORTS

SeEc. 103. [1023] (a)(1)(A) An annual report shall be published
with respect to every employee benefit plan to which this part ap-
plies. Such report shall be filed with the Secretary in accordance
with section 104(a), and shall be made available and furnished to
participants in accordance with section 104(b).

(B) The annual report shall include the information described
in subsections (b) and (c) and where applicable subsections (d), (e),
and (f) and shall also include—

(i) a financial statement and opinion, as required by para-
graph (3) of this subsection, and

(il) an actuarial statement and opinion, as required by
paragraph (4) of this subsection.

(2) If some or all of the information necessary to enable the ad-
ministrator to comply with the requirements of this title is main-
tained by—

(A) an insurance carrier or other organization which pro-
vides some or all of the benefits under the plan, or holds assets
of the plan in a separate account,

(B) a bank or similar institution which holds some or all
of the assets of the plan in a common or collective trust or a
separate trust, or custodial account, or

(C) a plan sponsor as defined in section 3(16)(B),

such carrier, organization, bank, institution, or plan sponsor shall
transmit and certify the accuracy of such information to the admin-
istrator within 120 days after the end of the plan year (or such
other date as may be prescribed under regulations of the Sec-
retary).

(3)(A) Except as provided in subparagraph (C), the adminis-
trator of an employee benefit plan shall engage, on behalf of all
plan participants, an independent qualified public accountant, who
shall conduct such an examination of any financial statements of
the plan, and of other books and records of the plan, as the ac-
countant may deem necessary to enable the accountant to form an
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opinion as to whether the financial statements and schedules re-
quired to be included in the annual report by subsection (b) of this
section are presented fairly in conformity with generally accepted
accounting principles applied on a basis consistent with that of the
preceding year. Such examination shall be conducted in accordance
with generally accepted auditing standards, and shall involve such
tests of the books and records of the plan as are considered nec-
essary by the independent qualified public accountant. The inde-
pendent qualified public accountant shall also offer his opinion as
to whether the separate schedules specified in subsection (b)(3) of
this section and the summary material required under section
104(b)(3) present fairly, and in all material respects the informa-
tion contained therein when considered in conjunction with the fi-
nancial statements taken as a whole. The opinion by the inde-
pendent qualified public accountant shall be made a part of the an-
nual report. In a case where a plan is not required to file an an-
nual report, the requirements of this paragraph shall not apply. In
a case where by reason of section 104(a)(2) a plan is required only
to file a simplified annual report, the Secretary may waive the re-
quirements of this paragraph.

(B) In offering his opinion under this section the accountant
may rely on the correctness of any actuarial matter certified to by
an enrolled actuary, if he so states his reliance.

(C) The opinion required by subparagraph (A) need not be ex-
pressed as to any statements required by subsection (b)(3)(G) pre-
pared by a bank or similar institution or insurance carrier regu-
lated and supervised and subject to periodic examination by a State
or Federal agency if such statements are certified by the bank,
similar institution, or insurance carrier as accurate and are made
a part of the annual report.

(D) For purposes of this subchapter, the term “qualified public
accountant” means—

(i) a person who is a certified public accountant, certified
by a regulatory authority of a State;

(i) a person who is a licensed public accountant licensed
by a regulatory authority of a State; or

(iii) a person certified by the Secretary as a qualified pub-
lic accountant in accordance with regulations published by him
for a person who practices in States where there is no certifi-
cation or licensing procedure for accountants.

(4)(A) The administrator of an employee pension benefit plan
subject to the reporting requirement of subsection (d) of this section
shall engage, on behalf of all plan participants, an enrolled actuary
who shall be responsible for the preparation of the materials com-
prising the actuarial statement required under subsection (d) of
this section. In a case where a plan is not required to file an an-
nual report, the requirement of this paragraph shall not apply,
and, in a case where by reason of section 104(a)(2), a plan is re-
quired only to file a simplified report, the Secretary may waive the
requirement of this paragraph.

(B) The enrolled actuary shall utilize such assumptions and
techniques as are necessary to enable him to form an opinion as
to whether the contents of the matters reported under subsection
(d) of this section—
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(i) are in the aggregate reasonably related to the experi-
ence of the plan and to reasonable expectations; and

(ii) represent his best estimate of anticipated experience
under the plan.

The opinion by the enrolled actuary shall be made with respect to,
and shall be made a part of, each annual report.

(C) For purposes of this title the term “enrolled actuary” means
an actuary enrolled under subtitle C of title III of this Act.

(D) In making a certification under this section the enrolled ac-
tuary may rely on the correctness of any accounting matter under
section 103(b) as to which any qualified public accountant has ex-
pressed an opinion, if he so states his reliance.

(b) An annual report under this section shall include a finan-
cial statement containing the following information:

(1) With respect to an employee welfare benefit plan: a state-
ment of assets and liabilities; a statement of changes in fund bal-
ance; and a statement of changes in financial position. In the notes
to financial statements, disclosures concerning the following items
shall be considered by the accountant: a description of the plan in-
cluding any significant changes in the plan made during the period
and the impact of such changes on benefits; a description of mate-
rial lease commitments, other commitments, and contingent liabil-
ities; a description of agreements and transactions with persons
known to be parties in interest; a general description of priorities
upon termination of the plan; information concerning whether or
not a tax ruling or determination letter has been obtained; and any
other matters necessary to fully and fairly present the financial
statements of the plan.

(2) With respect to an employee pension benefit plan: a state-
ment of assets and liabilities, and a statement of changes in net
assets available for plan benefits which shall include details of rev-
enues and expenses and other changes aggregated by general
source and application. In the notes to financial statements, disclo-
sures concerning the following items shall be considered by the ac-
countant: a description of the plan including any significant
changes in the plan made during the period and the impact of such
changes on benefits; the funding policy (including policy with re-
spect to prior service cost), and any changes in such policies during
the year; a description of any significant changes in plan benefits
made during the period; a description of material lease commit-
ments, other commitments, and contingent liabilities; a description
of agreements and transactions with persons known to be parties
in interest; a general description of priorities upon termination of
the plan; information concerning whether or not a tax ruling or de-
termination letter has been obtained; and any other matters nec-
essary to fully and fairly present the financial statements of such
pension plan.

(3) With respect to all employee benefit plans, the statement
required under paragraph (1) or (2) shall have attached the fol-
lowing information in separate schedules:

(A) a statement of the assets and liabilities of the plan ag-
gregated by categories and valued at their current value, and
the same data displayed in comparative form for the end of the
previous fiscal year of the plan;
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(B) a statement of receipts and disbursements during the
preceding twelve-month period aggregated by general sources
and applications;

(C) a schedule of all assets held for investment purposes
aggregated and identified by issuer, borrower, or lessor, or
similar party to the transaction (including a notation as to
whether such party is known to be a party in interest), matu-
rity date, rate of interest, collateral, par or maturity value,
cost, and current value;

(D) a schedule of each transaction involving a person
known to be party in interest, the identity of such party in in-
terest and his relationship or that of any other party in inter-
est to the plan, a description of each asset to which the trans-
action relates; the purchase or selling price in case of a sale or
purchase, the rental in case of a lease, or the interest rate and
maturity date in case of a loan; expenses incurred in connec-
tion with the transaction; the cost of the asset, the current
value of the asset, and the net gain (or loss) on each trans-
action;

(E) a schedule of all loans or fixed income obligations
which were in default as of the close of the plan’s fiscal year
or were classified during the year as uncollectable and the fol-
lowing information with respect to each loan on such schedule
(including a notation as to whether parties involved are known
to be parties in interest): the original principal amount of the
loan, the amount of principal and interest received during the
reporting year, the unpaid balance, the identity and address of
the obligor, a detailed description of the loan (including date of
making and maturity, interest rate, the type and value of col-
lateral, and other material terms), the amount of principal and
interest overdue (if any) and an explanation thereof;

(F) a list of all leases which were in default or were classi-
fied during the year as uncollectable; and the following infor-
mation with respect to each lease on such schedule (including
a notation as to whether parties involved are known to be par-
ties in interest): the type of property leased (and, in the case
of fixed assets such as land, buildings, leasehold, and so forth,
the location of the property), the identity of the lessor or lessee
from or to whom the plan is leasing, the relationship of such
lessors and lessees, if any, to the plan, the employer, employee
organization, or any other party in interest, the terms of the
lease regarding rent, taxes, insurance, repairs, expenses, and
renewal options; the date the leased property was purchased
and its cost, the date the property was leased and its approxi-
mate value at such date, the gross rental receipts during the
reporting period, expenses paid for the leased property during
the reporting period, the net receipts from the lease, the
amounts in arrears, and a statement as to what steps have
?eefl taken to collect amounts due or otherwise remedy the de-
ault;

(G) if some or all of the assets of a plan or plans are held
in a common or collective trust maintained by a bank or simi-
lar institution or in a separate account maintained by an in-
surance carrier or a separate trust maintained by a bank as
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trustee, the report shall include the most recent annual state-
ment of assets and liabilities of such common or collective
trust, and in the case of a separate account or a separate trust,
such other information as is required by the administrator in
order to comply with this subsection; and

(H) a schedule of each reportable transaction, the name of
each party to the transaction (except that, in the case of an ac-
quisition or sale of a security on the market, the report need
not identify the person from whom the security was acquired
or to whom it was sold) and a description of each asset to
which the transaction applies; the purchase or selling price in
case of a sale or purchase, the rental in case of a lease, or the
interest rate and maturity date in case of a loan; expenses in-
curred in connection with the transaction; the cost of the asset,
the current value of the asset, and the net gain (or loss) on
each transaction. For purposes of the preceding sentence, the
term “reportable transaction” means a transaction to which the
plan is a party if such transaction is—

(1) a transaction involving an amount in excess of 3
percent of the current value of the assets of the plan;

(i) any transaction (other than a transaction respect-
ing a security) which is part of a series of transactions
with or in conjunction with a person in a plan year, if the
aggregate amount of such transactions exceeds 3 percent
of the current value of the assets of the plan;

(iii) a transaction which is part of a series of trans-
actions respecting one or more securities of the same
issuer, if the aggregate amount of such transactions in the
plan year exceeds 3 percent of the current value of the as-
sets of the plan; or

(iv) a transaction with or in conjunction with a person
respecting a security, if any other transaction with or in
conjunction with such person in the plan year respecting
a security is required to be reported by reason of clause (i).

(4) The Secretary may, by regulation, relieve any plan from fil-
ing a copy of a statement of assets and liabilities (or other informa-
tion) described in paragraph (3)(G) if such statement and other in-
formation is filed with the Secretary by the bank or insurance car-
rier which maintains the common or collective trust or separate ac-
count.

(¢) The administrator shall furnish as a part of a report under
this section the following information:

(1) The number of employees covered by the plan.

(2) The name and address of each fiduciary.

(3) Except in the case of a person whose compensation is
minimal (determined under regulations of the Secretary) and
who performs solely ministerial duties (determined under such
regulations), the name of each person (including but not lim-
ited to, any consultant, broker, trustee, accountant, insurance
carrier, actuary, administrator, investment manager, or custo-
dian who rendered services to the plan or who had trans-
actions with the plan) who received directly or indirectly com-
pensation from the plan during the preceding year for services
rendered to the plan or its participants, the amount of such
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compensation, the nature of his services to the plan or its par-

ticipants, his relationship to the employer of the employees

covered by the plan, or the employee organization, and any
other office, position, or employment he holds with any party
in interest.

(4) An explanation of the reason for any change in appoint-
ment of trustee, accountant, insurance carrier, enrolled actu-
ary, administrator, investment manager, or custodian.

(5) Such financial and actuarial information including but
not limited to the material described in subsections (b) and (d)
of this section as the Secretary may find necessary or appro-
priate.

(d) With respect to an employee pension benefit plan (other
than (A) a profit sharing, savings, or other plan, which is an indi-
vidual account plan, (B) a plan described in section 301(b), or (C)
a plan described both in section 4021(b) and in paragraph (1), (2),
(3), (4), (5), (6), or (7) of section 301(a)) an annual report under this
section for a plan year shall include a complete actuarial statement
applicable to the plan year which shall include the following:

(1) The date of the plan year, and the date of the actuarial
valuation applicable to the plan year for which the report is
filed.

(2) The date and amount of the contribution (or contribu-
tions) received by the plan for the plan year for which the re-
port is filed and contributions for prior plan years not pre-
viously reported.

(3) The following information applicable to the plan year
for which the report is filed: the normal costs or target normal
costs, the accrued liabilities or funding target, an identification
of benefits not included in the calculation; a statement of the
other facts and actuarial assumptions and methods used to de-
termine costs, and a justification for any change in actuarial
assumptions or cost methods; and the minimum contribution
required under section 302.

(4) The number of participants and beneficiaries, both re-
tired and nonretired, covered by the plan.

(5) The current value of the assets accumulated in the
plan, and the present value of the assets of the plan used by
the actuary in any computation of the amount of contributions
to the plan required under section 302 and a statement ex-
plaining the basis of such valuation of present value of assets.

(6) Information required in regulations of the Pension Ben-
efit Guaranty Corporation with respect to:

(A) the current value of the assets of the plan,

(B) the present value of all nonforfeitable benefits for
participants and beneficiaries receiving payments under
the plan,

(C) the present value of all nonforfeitable benefits for
all other participants and beneficiaries,

(D) the present value of all accrued benefits which are
not nonforfeitable (including a separate accounting of such
benefits which are benefit commitments, as defined in sec-
tion 4001(a)(16)), and



FACOMP\ERISA\ERISA.CMD

July 1, 2010

39 ERISA Sec. 103

(E) the actuarial assumptions and techniques used in
determining the values described in subparagraphs (A)
through (D).

(7) A certification of the contribution necessary to reduce
the minimum required contribution determined under section
303, or the accumulated funding deficiency determined under
section 304, to zero.

(8) A statement by the enrolled actuary—

(A) that to the best of his knowledge the report is com-
plete and accurate, and

(B) the applicable requirements of sections 303(h) and
304(c)(3) (relating to reasonable actuarial assumptions and
methods) have been complied with.

(9) A copy of the opinion required by subsection (a)(4).

(10) A statement by the actuary which discloses—

(A) any event which the actuary has not taken into ac-
count, and

(B) any trend which, for purposes of the actuarial as-
sumptions used, was not assumed to continue in the fu-
ture,

but only if, to the best of the actuary’s knowledge, such event

or trend may require a material increase in plan costs or re-

quired contribution rates.

(11) If the current value of the assets of the plan is less
than 70 percent of—

(A) in the case of a single-employer plan, the funding
target (as defined in section 303(d)(1)) of the plan, or

(B) in the case of a multiemployer plan, the current li-
ability (as defined in section 304(c)(6)(D)) under the plan,

the percentage which such value is of the amount described in

subparagraph (A) or (B).

(12) A statement explaining the actuarial assumptions and
methods used in projecting future retirements and forms of
benefit distributions under the plan.

(13) Such other information regarding the plan as the Sec-
retary may by regulation require.

(14) Such other information as may be necessary to fully
and fairly disclose the actuarial position of the plan.

Such actuary shall make an actuarial valuation of the plan for
every third plan year, unless he determines that a more frequent
valuation is necessary to support his opinion under subsection
(a)(4) of this section.

(e) If some or all of the benefits under the plan are purchased
from and guaranteed by an insurance company, insurance service,
or other similar organization, a report under this section shall in-
clude a statement from such insurance company, service, or other
similar organization covering the plan year and enumerating—

(1) the premium rate or subscription charge and the total
premium or subscription charges paid to each such carrier, in-
surance service, or other similar organization and the approxi-
ma(ice number of persons covered by each class of such benefits;
an

(2) the total amount of premiums received, the approxi-
mate number of persons covered by each class of benefits, and
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the total claims paid by such company, service, or other organi-
zation; dividends or retroactive rate adjustments, commissions,
and administrative service or other fees or other specific acqui-
sition costs paid by such company, service, or other organiza-
tion; any amounts held to provide benefits after retirement; the
remainder of such premiums; and the names and addresses of
the brokers, agents, or other persons to whom commissions or
fees were paid, the amount paid to each, and for what purpose.
If any such company, service, or other organization does not
maintain separate experience records covering the specific
groups it serves, the report shall include in lieu of the informa-
tion required by the foregoing provisions of this paragraph (A)
a statement as to the basis of its premium rate or subscription
charge, the total amount of premiums or subscription charges
received from the plan, and a copy of the financial report of the
company, service, or other organization and (B) if such com-
pany, service, or organization incurs specific costs in connec-
tion with the acquisition or retention of any particular plan or
plans, a detailed statement of such costs.

(f) ADDITIONAL INFORMATION WITH RESPECT TO DEFINED BEN-

EFIT PLANS.—

(1) LIABILITIES UNDER 2 OR MORE PLANS.—

(A) IN GENERAL.—In any case in which any liabilities
to participants or their beneficiaries under a defined ben-
efit plan as of the end of a plan year consist (in whole or
in part) of liabilities to such participants and beneficiaries
under 2 or more pension plans as of immediately before
such plan year, an annual report under this section for
such plan year shall include the funded percentage of each
of such 2 or more pension plans as of the last day of such
plan year and the funded percentage of the plan with re-
spect to which the annual report is filed as of the last day
of such plan year.

(B) FUNDED PERCENTAGE.—For purposes of this para-
graph, the term “funded percentage”—

(i) in the case of a single-employer plan, means
the funding target attainment percentage, as defined
in section 303(d)(2), and

(i1) in the case of a multiemployer plan, has the
meaning given such term in section 305(i)(2).

(2) ADDITIONAL INFORMATION FOR MULTIEMPLOYER
PLANS.—With respect to any defined benefit plan which is a
multiemployer plan, an annual report under this section for a
plan year shall include, in addition to the information required
under paragraph (1), the following, as of the end of the plan
year to which the report relates:

(A) The number of employers obligated to contribute to
the plan.

(B) A list of the employers that contributed more than
5 percent of the total contributions to the plan during such
plan year.

(C) The number of participants under the plan on
whose behalf no contributions were made by an employer



FACOMP\ERISA\ERISA.CMD

July 1, 2010

4 ERISA Sec. 103

as an employer of the participant for such plan year and
for each of the 2 preceding plan years.

(D) The ratios of—

(i) the number of participants under the plan on
whose behalf no employer had an obligation to make
an employer contribution during the plan year, to

(i1) the number of participants under the plan on
whose behalf no employer had an obligation to make
an employer contribution during each of the 2 pre-
ceding plan years.

(E) Whether the plan received an amortization exten-
sion under section 304(d) of this Act or section 431(d) of
the Internal Revenue Code of 1986 for such plan year and,
if so, the amount of the difference between the minimum
required contribution for the year and the minimum re-
quired contribution which would have been required with-
out regard to the extension, and the period of such exten-
sion.

(F) Whether the plan used the shortfall funding meth-
od (as such term is used in section 305) for such plan year
and, if so, the amount of the difference between the min-
imum required contribution for the year and the minimum
required contribution which would have been required
without regard to the use of such method, and the period
of use of such method.

(G) Whether the plan was in critical or endangered
status under section 305 for such plan year, and if so, a
summary of any funding improvement or rehabilitation
plan (or modification thereto) adopted during the plan
year, and the funded percentage of the plan.

(H) The number of employers that withdrew from the
plan during the preceding plan year and the aggregate
amount of withdrawal liability assessed, or estimated to be
assessed, against such withdrawn employers.

(I) In the case of a multiemployer plan that has
merged with another plan or to which assets and liabilities
have been transferred, the actuarial valuation of the assets
and liabilities of each affected plan during the year pre-
ceding the effective date of the merger or transfer, based
upon the most recent data available as of the day before
the first day of the plan year, or other valuation method
performed under standards and procedures as the Sec-
retary may prescribe by regulation.

(29 U.S.C. 1023) Enacted September 2, 1974, P.L. 93-406, title I, sec. 103, 88
Stat. 841; amended September 26, 1980, P.L. 96-364, title III, sec. 307, 94 Stat.
1295; amended April 7, 1986, P.L. 99-272, title XI, sec. 11016(b)(1), 100 Stat. 272;
amended December 22, 1987, P.L. 100-203, title IX, sec. 9342(a)(1), 101 Stat. 1330-
371; amended December 19, 1989, P.L. 101-239, title VII, sec. 7881(j)(1), 103 Stat.
2442; amended August 17, 2006, P.L. 109-280, secs. 107(a)2), (3), 503(a)(1), (b),

(e)(1), (d), 504(a), 120 Stat. 818, 942, 943, 944, 945; amended December 23, 2008,
P.L. 110-458, sec. 101(d)(1)(A) 122 Stat. 5098.
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FILING WITH SECRETARY AND FURNISHING INFORMATION TO
PARTICIPANTS AND CERTAIN EMPLOYERS

SEC. 104. [1024] (a)(1) The administrator of any employee
benefit plan subject to this part shall file with the Secretary the
annual report for a plan year within 210 days after the close of
such year (or within such time as may be required by regulations
promulgated by the Secretary in order to reduce duplicative filing).
The Secretary shall make copies of such annual reports available
forbinspection in the public document room of the Department of
Labor.

(2)(A) With respect to annual reports required to be filed with
the Secretary under this part, he may by regulation prescribe sim-
plified annual reports for any pension plan which covers less than
100 participants.

(B) Nothing contained in this paragraph shall preclude the
Secretary from requiring any information or data from any such
plan to which this part applies where he finds such data or infor-
mation is necessary to carry out the purposes of this title nor shall
the Secretary be precluded from revoking provisions for simplified
reports for any such plan if he finds it necessary to do so in order
to carry out the objectives of this title.

(38) The Secretary may by regulation exempt any welfare ben-
efit plan from all or part of the reporting and disclosure require-
ments of this title or may provide for simplified reporting and dis-
closure if he finds that such requirements are inappropriate as ap-
plied to welfare benefit plans.

(4) The Secretary may reject any filing under this section—

(A) if he determines that such filing is incomplete for pur-
poses of this part; or

(B) if he determines that there is any material qualifica-
tion by an accountant or actuary contained in an opinion sub-
mitted pursuant to section 103(a)(3)(A) or section 103(a)(4)(B).
(5) If the Secretary rejects a filing of a report under paragraph

(4) and if a revised filing satisfactory to the Secretary is not sub-
mitted within 45 days after the Secretary makes his determination
under paragraph (4) to reject the filing, and if the Secretary deems
it in the best interest of the participants, he may take any one or
more of the following actions—

(A) retain an independent qualified public accountant (as
defined in section 103(a)(3)(D)) on behalf of the participants to
perform an audit,

(B) retain an enrolled actuary (as defined in section
103(a)(4)(C) of this Act) on behalf of the plan participants, to
prepare an actuarial statement,

(C) bring a civil action for such legal or equitable relief as
may be appropriate to enforce the provisions of this part, or

(D) take any other action authorized by this title.

The administrator shall permit such accountant or actuary to in-
spect whatever books and records of the plan are necessary for
such audit. The plan shall be liable to the Secretary for the ex-
penses for such audit or report, and the Secretary may bring an ac-
tion against the plan in any court of competent jurisdiction to re-
cover such expenses.
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(6) The administrator of any employee benefit plan subject to
this part shall furnish to the Secretary, upon request, any docu-
ments relating to the employee benefit plan, including but not lim-
ited to, the latest summary plan description (including any sum-
maries of plan changes not contained in the summary plan descrip-
tion), and the bargaining agreement, trust agreement, contract, or
other instrument under which the plan is established or operated.

(b) Publication of the summary plan descriptions and annual
reports shall be made to participants and beneficiaries of the par-
ticular plan as follows:

(1) The administrator shall furnish to each participant, and
each beneficiary receiving benefits under the plan, a copy of the
summary plan description, and all modifications and changes re-
ferred to in section 102(a)—

(A) within 90 days after he becomes a participant, or (in
the case of a beneficiary) within 90 days after he first receives
benefits, or

(B) if later, within 120 days after the plan becomes subject
to this part.

The administrator shall furnish to each participant, and each bene-
ficiary receiving benefits under the plan, every fifth year after the
plan becomes subject to this part an updated summary plan de-
scription described in section 102 which integrates all plan amend-
ments made within such five-year period, except that in a case
where no amendments have been made to a plan during such five-
year period this sentence shall not apply. Notwithstanding the fore-
going, the administrator shall furnish to each participant, and to
each beneficiary receiving benefits under the plan, the summary
plan description described in section 102 every tenth year after the
plan becomes subject to this part. If there is a modification or
change described in section 102(a) (other than a material reduction
in covered services or benefits provided in the case of a group
health plan (as defined in section 733(a)(1)1)), a summary descrip-
tion of such modification or change shall be furnished not later
than 210 days after the end of the plan year in which the change
is adopted to each participant, and to each beneficiary who is re-
ceiving benefits under the plan. If there is a modification or change
described in section 102(a) that is a material reduction in covered
services or benefits provided under a group health plan (as defined
in section 733(a)(1)1), a summary description of such modification
or change shall be furnished to participants and beneficiaries not
later than 60 days after the date of the adoption of the modification
or change. In the alternative, the plan sponsors may provide such
description at regular intervals of not more than 90 days. The Sec-
retary shall issue regulations within 180 days after the date of en-
actment of the Health Insurance Portability and Accountability Act
of 1996, providing alternative mechanisms to delivery by mail
through which group health plans (as so defined) may notify par-

1Section 603(b)(3)(D) of P.L. 104-204 (110 Stat. 2938) amendssection 104(b)(1), by striking
“section 706(a)(1)” each place it appears and inserting “section 733(a)(1)”. Subsection (c) of sec-
tion 603 provides as follows:
(¢c) EFFECTIVE DATE.—The amendments made by this section shall apply with respect to
group health plans for plan years beginning on or after January 1, 1998
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ticipants and beneficiaries of material reductions in covered serv-
ices or benefits.

(2) The administrator shall make copies of the latest updated
summary plan description and the latest annual report and the
bargaining agreement, trust agreement, contract, or other instru-
ments under which the plan was established or is operated avail-
able for examination by any plan participant or beneficiary in the
principal office of the administrator and in such other places as
may be necessary to make available all pertinent information to all
participants (including such places as the Secretary may prescribe
by regulations).

(3) Within 210 days after the close of the fiscal year of the
plan, the administrator (other than an administrator of a defined
benefit plan to which the requirements of section 101(f) applies)
shall furnish to each participant, and to each beneficiary receiving
benefits under the plan, a copy of the statements and schedules, for
such fiscal year, described in subparagraphs (A) and (B) of section
103(b)(3) and such other material (including the percentage deter-
mined under section 103(d)(11)) as is necessary to fairly summarize
the latest annual report.

(4) The administrator shall, upon written request of any partic-
ipant or beneficiary, furnish a copy of the latest updated summary
plan description,,! and the latest annual report, any terminal re-
port, the bargaining agreement, trust agreement, contract, or other
instruments under which the plan is established or operated. The
administrator may make a reasonable charge to cover the cost of
furnishing such complete copies. The Secretary may by regulation
prescribe the maximum amount which will constitute a reasonable
charge under the preceding sentence.

(5) Identification and basic plan information and actuarial in-
formation included in the annual report for any plan year shall be
filed with the Secretary in an electronic format which accommo-
dates display on the Internet, in accordance with regulations which
shall be prescribed by the Secretary. The Secretary shall provide
for display of such information included in the annual report, with-
in 90 days after the date of the filing of the annual report, on an
Internet website maintained by the Secretary and other appro-
priate media. Such information shall also be displayed on any
Intranet website maintained by the plan sponsor (or by the plan
administrator on behalf of the plan sponsor) for the purpose of com-
municating with employees and not the public, in accordance with
regulations which shall be prescribed by the Secretary.

(c) The Secretary may by regulation require that the adminis-
trator of any employee benefit plan furnish to each participant and
to each beneficiary receiving benefits under the plan a statement
of the rights of participants and beneficiaries under this title.

(d) FURNISHING SUMMARY PLAN INFORMATION TO EMPLOYERS
AND EMPLOYEE REPRESENTATIVES OF MULTIEMPLOYER PLANS.—

(1) IN GENERAL.—With respect to a multiemployer plan
subject to this section, within 30 days after the due date under
subsection (a)(1) for the filing of the annual report for the fiscal

1The amendment made by section 1503(d)(3) of Public Law 105-34 (111 Stat. 1062) struck
out “plan description”. It should have struck out “plan description,”.
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year of the plan, the administrators shall furnish to each em-
ployee organization and to each employer with an obligation to
contribute to the plan a report that contains—

(A) a description of the contribution schedules and
benefit formulas under the plan, and any modification to
such schedules and formulas, during such plan year;

(B) the number of employers obligated to contribute to
the plan;

(C) a list of the employers that contributed more than
5 percent of the total contributions to the plan during such
plan year;

(D) the number of participants under the plan on
whose behalf no contributions were made by an employer
as an employer of the participant for such plan year and
for each of the 2 preceding plan years;

(E) whether the plan was in critical or endangered sta-
tus under section 305 for such plan year and, if so, in-
clude—

(1) a list of the actions taken by the plan to im-
prove its funding status; and

(i) a statement describing how a person may ob-
tain a copy of the plan’s funding improvement or reha-
bilitation plan, as applicable, adopted under section
305 and the actuarial and financial data that dem-
onstrate any action taken by the plan toward fiscal
improvement;

(F) the number of employers that withdrew from the
plan during the preceding plan year and the aggregate
amount of withdrawal liability assessed, or estimated to be
assessed, against such withdrawn employers, as reported
on the annual report for the plan year to which the report
under this subsection relates;

(G) in the case of a multiemployer plan that has
merged with another plan or to which assets and liabilities
have been transferred, the actuarial valuation of the assets
and liabilities of each affected plan during the year pre-
ceding the effective date of the merger or transfer, based
upon the most recent data available as of the day before
the first day of the plan year, or other valuation method
performed under standards and procedures as the Sec-
retary may prescribe by regulation;

(H) a description as to whether the plan—

(i) sought or received an amortization extension
under section 304(d) of this Act or section 431(d) of the
Internal Revenue Code of 1986 for such plan year; or

(ii) used the shortfall funding method (as such
term is used in section 305) for such plan year; and
(I) notification of the right under this section of the re-

cipient to a copy of the annual report filed with the Sec-
retary under subsection (a), summary plan description,
summary of any material modification of the plan, upon
written request, but that—
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(1) in no case shall a recipient be entitled to re-
ceive more than one copy of any such document de-
scribed during any one 12-month period; and

(i1) the administrator may make a reasonable
charge to cover copying, mailing, and other costs of
furnishing copies of information pursuant to this sub-
paragraph.

(2) EFFECT OF SUBSECTION.—Nothing in this subsection
waives any other provision under this title requiring plan ad-
ministrators to provide, upon request, information to employ-
ers that have an obligation to contribute under the plan.

(e) CrROSS REFERENCE.—For regulations respecting coordination
of reports to the Secretaries of Labor and the Treasury, see section
3004.

(29 U.S.C. 1024) Enacted September 2, 1974, P.L. 93-406, title I, sec. 104, 88
Stat. 847; amended April 7, 1986, P.L. 99-272, title XI, sec. 11016(b)(2), 100 Stat.
273; amended December 22, 1987, P.L. 100-203, title IX, sec. 9342(a)(2), 101 Stat.
1330-371; amended December 19, 1989, P.L. 101-239, title VII, sec. 7894(b)(3), (4),
103 Stat. 2448; amended August 21, 1996, P.L. 104-191, title I, sec. 101(c)(1); 110
Stat. 1951; amended September 26, 1996, P.L. 104-204, title VI, sec. 603(b)(3)(D),
110 Stat. 2938; amended August 5, 1997, P.L. 105-34, title XV, sec. 1503(c)(1),
(2)(A) and (d)(1)—(3), 111 Stat. 1062; amended August 17, 2006, P.L. 109—-280, secs.
503(c)(1), (d), 504(a), 120 Stat. 943, 944, 945; amended December 23, 2008, P.L.
110-458, secs. 101(c)(1)(A), 105(a), (b)(1), (g), 122 Stat. 5097, 5104, 5105; amended
December 23, 2008, P.L. 110-458, sec. 105(c)(1), 122 Stat. 5105.

REPORTING OF PARTICIPANT’S BENEFIT RIGHTS

SEc. 105. [1025] (a) REQUIREMENTS To PROVIDE PENSION
BENEFIT STATEMENTS.—
(1) REQUIREMENTS.—

(A) INDIVIDUAL ACCOUNT PLAN.—The administrator of
an individual account plan (other than a one-participant
retirement plan described in section 101(i)(8)(B)) shall fur-
nish a pension benefit statement—

(1) at least once each calendar quarter to a partici-
pant or beneficiary who has the right to direct the in-
Viestment of assets in his or her account under the
plan,

(i1) at least once each calendar year to a partici-
pant or beneficiary who has his or her own account
under the plan but does not have the right to direct
the investment of assets in that account, and

(iii) upon written request to a plan beneficiary not
described in clause (i) or (ii).

(B) DEFINED BENEFIT PLAN.—The administrator of a
defined benefit plan (other than a one-participant retire-
ment plan described in section 101(i)(8)(B)) shall furnish a
pension benefit statement—

(i) at least once every 3 years to each participant
with a nonforfeitable accrued benefit and who is em-
ployed by the employer maintaining the plan at the
time the statement is to be furnished, and

(ii) to a participant or beneficiary of the plan upon
written request.

Information furnished under clause (i) to a participant
may be based on reasonable estimates determined under
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regulations prescribed by the Secretary, in consultation
with the Pension Benefit Guaranty Corporation.
(2) STATEMENTS.—

(A) IN GENERAL.—A pension benefit statement under

paragraph (1)—

(1) shall indicate, on the basis of the latest avail-
able information—
(I) the total benefits accrued, and
(IT) the nonforfeitable pension benefits, if any,
which have accrued, or the earliest date on which
benefits will become nonforfeitable,

(ii) shall include an explanation of any permitted
disparity under section 401(l) of the Internal Revenue
Code of 1986 or any floor-offset arrangement that may
be applied in determining any accrued benefits de-
scribed in clause (i),

(ii1) shall be written in a manner calculated to be
understood by the average plan participant, and

(iv) may be delivered in written, electronic, or
other appropriate form to the extent such form is rea-
sonably accessible to the participant or beneficiary.

(B) ADDITIONAL INFORMATION.—In the case of an indi-

vidual account plan, any pension benefit statement under
clause (i) or (ii) of paragraph (1)(A) shall include—

(i) the value of each investment to which assets in
the individual account have been allocated, deter-
mined as of the most recent valuation date under the
plan, including the value of any assets held in the
form of employer securities, without regard to whether
such securities were contributed by the plan sponsor
or acquired at the direction of the plan or of the par-
ticipant or beneficiary, and

(i1) in the case of a pension benefit statement
under paragraph (1)(A)(Gi)—

(I) an explanation of any limitations or re-
strictions on any right of the participant or bene-
ficiary under the plan to direct an investment,

(IT) an explanation, written in a manner cal-
culated to be understood by the average plan par-
ticipant, of the importance, for the long-term re-
tirement security of participants and beneficiaries,
of a well-balanced and diversified investment port-
folio, including a statement of the risk that hold-
ing more than 20 percent of a portfolio in the se-
curity of one entity (such as employer securities)
may not be adequately diversified, and

(IIT) a notice directing the participant or bene-
ficiary to the Internet website of the Department
of Labor for sources of information on individual
investing and diversification.

(C) ALTERNATIVE NOTICE.—The requirements of sub-

paragraph (A)G)(II) are met if, at least annually and in ac-
cordance with requirements of the Secretary, the plan—

July 1, 2010
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(i) updates the information described in such
paragraph which is provided in the pension benefit
statement, or

(ii) provides in a separate statement such informa-
tion as is necessary to enable a participant or bene-
ficiary to determine their nonforfeitable vested bene-
fits.

(3) DEFINED BENEFIT PLANS.—

(A) ALTERNATIVE NOTICE.—In the case of a defined
benefit plan, the requirements of paragraph (1)(B)(i) shall
be treated as met with respect to a participant if at least
once each year the administrator provides to the partici-
pant notice of the availability of the pension benefit state-
ment and the ways in which the participant may obtain
such statement. Such notice may be delivered in written,
electronic, or other appropriate form to the extent such
form is reasonably accessible to the participant.

(B) YEARS IN WHICH NO BENEFITS ACCRUE.—The Sec-
retary may provide that years in which no employee or
former employee benefits (within the meaning of section
410(b) of the Internal Revenue Code of 1986) under the
plan need not be taken into account in determining the 3-
year period under paragraph (1)(B)(i).

(b) LIMITATION ON NUMBER OF STATEMENTS.—In no case shall
a participant or beneficiary of a plan be entitled to more than 1
statement described in subparagraph (A)(ii) or (B)(ii) of subsection
(a)(1), whichever is applicable, in any 12-month period.

(¢) Each administrator required to register under section 6057
of the Internal Revenue Code of 1986 shall, before the expiration
of the time prescribed for such registration, furnish to each partici-
pant described in subsection (a)(2)(C) of such section, an individual
statement setting forth the information with respect to such partic-
ipant required to be contained in the registration statement re-
quired by section 6057(a)(2) of such Code. Such statement shall
also include a notice to the participant of any benefits which are
forfeitable if the participant dies before a certain date.

(29 U.S.C. 1025) Enacted September 2, 1974, P.L. 93-406, title I, sec. 105, 88
Stat. 849; amended August 23, 1984, P.L. 98-397, title I, sec. 106, 98 Stat. 1436;
amended December 19, 1989, P.L. 101-239, title VII, secs. 7891(a)(1), 7894(b)(5),

103 Stat. 2445, 2448; amended August 17, 2006, P.L. 109-280, sec. 508(a)(1)-(2)(B),
120 Stat. 949, 951.

REPORTS MADE PUBLIC INFORMATION

SEC. 106. [1026] (a) Except as provided in subsection (b), the
contents of the annual reports, statements, and other documents
filed with the Secretary pursuant to this part shall be public infor-
mation and the Secretary shall make any such information and
data available for inspection in the public document room of the
Department of Labor. The Secretary may use the information and
data for statistical and research purposes, and compile and publish
such studies, analyses, reports, and surveys based thereon as he
may deem appropriate.

(b) Information described in sections 105(a) and 105(c) with re-
spect to a participant may be disclosed only to the extent that in-
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formation respecting that participant’s benefits under title II of the
Social Security Act [(42 U.S.C. 401 et seq.)] may be disclosed under
such Act.

(29 U.S.C. 1026) Enacted September 2, 1974, P.L. 93-406, title I, sec. 106, 88
Stat. 850; amended December 19, 1989, P.L. 101-239, title VII, sec. 7894(b)(6), 103

Stat. 2448; amended August 5, 1997, P.L. 105-34, title XV, sec. 1503(d)(4), 111 Stat.
1062.

RETENTION OF RECORDS

SEC. 107. [1027] Every person subject to a requirement to file
any report or to certify any information therefor under this title or
who would be subject to such a requirement but for an exemption
or simplified reporting requirement under section 104(a)(2) or (3)
of this title shall maintain records on the matters of which disclo-
sure is required which will provide in sufficient detail the nec-
essary basic information and data from which the documents thus
required may be verified, explained, or clarified, and checked for
accuracy and completeness, and shall include vouchers, worksheets,
receipts, and applicable resolutions, and shall keep such records
available for examination for a period of not less than six years
after the filing date of the documents based on the information
which they contain, or six years after the date on which such docu-
ments would have been filed but for an exemption or simplified re-
porting requirement under section 104(a)(2) or (3).

(29 U.S.C. 1027) Enacted September 2, 1974, P.L. 93-406, title I, sec. 107, 88

Stat. 850; amended August 5, 1997, P.L. 105-34, title XV, sec. 1503(d)(5), 111 Stat.
1062.

RELIANCE ON ADMINISTRATIVE INTERPRETATIONS

SeEc. 108. [1028] In any criminal proceeding under section 501
based on any act or omission in alleged violation of this part or sec-
tion 412, no person shall be subject to any liability or punishment
for or on account of the failure of such person to (1) comply with
this part or section 412, if he pleads and proves that the act or
omission complained of was in good faith, in conformity with, and
in reliance on any regulation or written ruling of the Secretary, or
(2) publish and file any information required by any provision of
this part if he pleads and proves that he published and filed such
information in good faith, and in conformity with any regulation or
written ruling of the Secretary issued under this part regarding the
filing of such reports. Such a defense, if established, shall be a bar
to the action or proceeding, notwithstanding that (A) after such act
or omission, such interpretation or opinion is modified or rescinded
or is determined by judicial authority to be invalid or of no legal
effect, or (B) after publishing or filing the plan description, ! annual
reports, and other reports required by this title, such publication
or filing is determined by judicial authority not to be in conformity

with the requirements of this part.

(29 U.S.C. 1028) Enacted September 2, 1974, P.L. 93406, title I, sec. 108, 88
Stat. 850; amended December 19, 1989, P.L. 101-239, title VII, sec. 7894(b)(7), 103
Stat. 2448; amended August 5, 1997, P.L. 105-34, title XV, sec. 1503(d)(6), 111 Stat.
1062.

1The amendment by section 1503(d)(6) of Public Law 105-34 (111 Stat. 1062) to strike “plan
descriptions, annual reports,” and insert “annual reports” was not carried out because it should
have struck “plan description, annual reports,”.
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FORMS

SEC. 109. [1029] (a) Except as provided in subsection (b) of
this section, the Secretary may require that any information re-
quired under this title to be submitted to him, including but not
limited to the information required to be filed by the administrator
pursuant to section 103(b)(3) and (c), must be submitted on such
forms as he may prescribe.

(b) The financial statement and opinion required to be pre-
pared by an independent qualified public accountant pursuant to
section 103(a)(3)(A), the actuarial statement required to be pre-
pared by an enrolled actuary pursuant to section 103(a)(4)(A) and
the summary plan description required by section 102(a) shall not
be required to be submitted on forms.

(c) The Secretary may prescribe the format and content of the
summary plan description, the summary of the annual report de-
scribed in section 104(b)(3) and any other report, statements or
documents (other than the bargaining agreement, trust agreement,
contract, or other instrument under which the plan is established
or operated), which are required to be furnished or made available
to plan participants and beneficiaries receiving benefits under the
plan.

(29 U.S.C. 1029) Enacted September 2, 1974, P.L. 93-406, title I, sec. 109, 88
Stat. 850.

ALTERNATIVE METHODS OF COMPLIANCE

SEC. 110. [1030] (a) The Secretary on his own motion or after
having received the petition of an administrator may prescribe an
alternative method for satisfying any requirement of this part with
respect to any pension plan, or class of pension plans, subject to
such requirement if he determines—

(1) that the use of such alternative method is consistent
with the purposes of this title and that it provides adequate
disclosure to the participants and beneficiaries in the plan, and
adequate reporting to the Secretary,

(2) that the application of such requirement of this part
would—

(A) increase the costs to the plan, or

(B) impose unreasonable administrative burdens with
respect to the operation of the plan, having regard to the
particular characteristics of the plan or the type of plan in-
volved; and

(3) that the application of this part would be adverse to
the interests of plan participants in the aggregate.

(b) An alternative method may be prescribed under subsection
(a) by regulation or otherwise. If an alternative method is pre-
scribed other than by regulation, the Secretary shall provide notice
and an opportunity for interested persons to present their views,
and shall publish in the Federal Register the provisions of such al-
ternative method.

(29 U.S.C. 1030) Enacted September 2, 1974, P.L. 93-406, title I, sec. 110, 88
Stat. 851.
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REPEAL AND EFFECTIVE DATE

SEc. 111. [1031] (a)(1) The Welfare and Pension Plans Disclo-
sure Act [(29 U.S.C. 301 et seq.)] is repealed except that such Act
shall continue to apply to any conduct and events which occurred
before the effective date of this part.

(2) [Omitted.] 111—1

(b)(1) Except as provided in paragraph (2), this part (including
the amendments and repeals made by subsection (a)) shall take ef-
fect on January 1, 1975.

(2) In the case of a plan which has a plan year which begins
before January 1, 1975, and ends after December 31, 1974, the Sec-
retary may postpone by regulation the effective date of the repeal
of any provision of the Welfare and Pension Plans Disclosure Act
[(29 U.S.C. 301 et seq.)] (and of any amendment made by sub-
section (a)(2)) and the effective date of any provision of this part,
until the beginning of the first plan year of such plan which begins
after January 1, 1975.

(c) The provisions of this title authorizing the Secretary to pro-
mulgate regulations shall take effect on the date of enactment of
this Act [September 2, 1974].

(d) Subsections (b) and (c) shall not apply with respect to
amendments made to this part in provisions enacted after the date
of the enactment of this Act [September 2, 1974].

(29 U.S.C. 1031) Enacted September 2, 1974, P.L. 93-406, title I, sec. 111, 88

Stat. 851; amended December 19, 1989, P.L. 101-239, title VII, sec. 7894(h)(1), 103
Stat. 2451.

PART 2—PARTICIPATION AND VESTING
COVERAGE

SEC. 201. [1051] This part shall apply to any employee benefit
plan described in section 4(a) (and not exempted under section 4(b))
other than—

(1) an employee welfare benefit plan;

(2) a plan which is unfunded and is maintained by an em-
ployer primarily for the purpose of providing deferred com-
pensation for a select group of management or highly com-
pensated employees;

(3)(A) a plan established and maintained by a society,
order, or association described in section 501(c)(8) or (9) of the
Internal Revenue Code of 1986, if no part of the contributions
to or under such plan are made by employers of participants
in such plan, or

(B) a trust described in section 501(c)(18) of such Code;

(4) a plan which is established and maintained by a labor
organization described in section 501(c)(5) of the Internal Rev-
enue Code of 1986 and which does not at any time after the
date of enactment of this Act [September 2, 1974] provide for
employer contributions;

111—1The omitted provisions consist of conforming amendments to sections 664, 1027, and
1954 of title 18 of the United States Code, and to section 211 of the Labor-Management Report-
ing and Disclosure Act of 1959 (29 U.S.C. 441).
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(5) any agreement providing payments to a retired partner
or a deceased partner’s successor in interest, as described in
section 736 of the Internal Revenue Code of 1986;

(6) an individual retirement account or annuity described
in section 408 of the Internal Revenue Code of 1986, or a re-
tirement bond described in section 409 of the Internal Revenue
Code of 1954 (as effective for obligations issued before January
1, 1984);

(7) an excess benefit plan; or

(8) any plan, fund or program under which an employer,
all of whose stock is directly or indirectly owned by employees,
former employees or their beneficiaries, proposes through an
unfunded arrangement to compensate retired employees for
benefits which were forfeited by such employees under a pen-
sion plan maintained by a former employer prior to the date
such pension plan became subject to this Act.

(29 U.S.C. 1051) Enacted September 2, 1974, P.L. 93-406, title I, sec. 201, 88
Stat. 852; amended September 26, 1980, P.L. 96-364, title IV, sec. 411(a), 94 Stat.

1308; amended December 19, 1989, P.L. 101-239, title VII, secs. 7891(a)(1),
7894(c)(1), (11), 103 Stat. 2445, 2448, 2449.

MINIMUM PARTICIPATION STANDARDS

SEC. 202. [1052] (a)(1)(A) No pension plan may require, as a
condition of participation in the plan, that an employee complete
a period of service with the employer or employers maintaining the
plan extending beyond the later of the following dates—

(i) the date on which the employee attains the age of 21;
or
(i1) the date on which he completes 1 year of service.

(B)d) In the case of any plan which provides that after not
more than 2 years of service each participant has a right to 100
percent of his accrued benefit under the plan which is nonforfeit-
able at the time such benefit accrues, clause (ii) of subparagraph
(A) shall be applied by substituting “2 years of service” for “1 year
of service”.

(i1) In the case of any plan maintained exclusively for employ-
ees of an educational organization (as defined in section
170(b)(1)(A)(i) of the Internal Revenue Code of 1986) by an em-
ployer which is exempt from tax under section 501(a) of such Code,
which provides that each participant having at least 1 year of serv-
ice has a right to 100 percent of his accrued benefit under the plan
which is nonforfeitable at the time such benefit accrues, clause (i)
of subparagraph (A) shall be applied by substituting “26” for “21”.
This clause shall not apply to any plan to which clause (i) applies.

(2) No pension plan may exclude from participation (on the
basis of age) employees who have attained a specified age.

(8)(A) For purposes of this section, the term “year of service”
means a 12-month period during which the employee has not less
than 1,000 hours of service. For purposes of this paragraph, com-
putation of any 12-month period shall be made with reference to
the date on which the employee’s employment commenced, except
that, in accordance with regulations prescribed by the Secretary,
such computation may be made by reference to the first day of a
plan year in the case of an employee who does not complete 1,000
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hours of service during the 12-month period beginning on the date
his employment commenced.

(B) In the case of any seasonal industry where the customary
period of employment is less than 1,000 hours during a calendar
year, the term “year of service” shall be such period as may be de-
termined under regulations prescribed by the Secretary.

(C) For purposes of this section, the term “hour of service”
means a time of service determined under regulations prescribed
by the Secretary.

(D) For purposes of this section, in the case of any maritime
industry, 125 days of service shall be treated as 1,000 hours of
service. The Secretary may prescribe regulations to carry out the
purposes of this subparagraph.

(4) A plan shall be treated as not meeting the requirements of
paragraph (1) unless it provides that any employee who has satis-
fied the minimum age and service requirements specified in such
paragraph, and who is otherwise entitled to participate in the plan,
commences participation in the plan no later than the earlier of—

(A) the first day of the first plan year beginning after the
date on which such employee satisfied such requirements, or
(B) the date 6 months after the date on which he satisfied
such requirements,
unless such employee was separated from the service before the
%fte referred to in subparagraph (A) or (B), whichever is applica-
e.

(b)(1) Except as otherwise provided in paragraphs (2), (3), and
(4), all years of service with the employer or employers maintaining
the plan shall be taken into account in computing the period of
service for purposes of subsection (a)(1).

(2) In the case of any employee who has any 1-year break in
service (as defined in section 203(b)(3)(A)) under a plan to which
the service requirements of clause (i) of subsection (a)(1)(B) apply,
if such employee has not satisfied such requirements, service before
such break shall not be required to be taken into account.

(3) In computing an employee’s period of service for purposes
of subsection (a)(1) in the case of any participant who has any 1-
year break in service (as defined in section 203(b)(3)(A)), service be-
fore such break shall not be required to be taken into account
under the plan until he has completed a year of service (as defined
in subsection (a)(3)) after his return.

(4)(A) For purposes of paragraph (1), in the case of a nonvested
participant, years of service with the employer or employers main-
taining the plan before any period of consecutive 1-year breaks in
service shall not be required to be taken into account in computing
the period of service if the number of consecutive 1-year breaks in
service within such period equals or exceeds the greater of—

(i) 5, or
(i) the aggregate number of years of service before such
period.

(B) If any years of service are not required to be taken into ac-
count by reason of a period of breaks in service to which subpara-
graph (A) applies, such years of service shall not be taken into ac-
count in applying subparagraph (A) to a subsequent period of
breaks in service.
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(C) For purposes of subparagraph (A), the term “nonvested par-
ticipant” means a participant who does not have any nonforfeitable
right under the plan to an accrued benefit derived from employer
contributions.

(5)(A) In the case of each individual who is absent from work
for any period—

(i) by reason of the pregnancy of the individual,

(i1) by reason of the birth of a child of the individual,

(iii) by reason of the placement of a child with the indi-
vidual in connection with the adoption of such child by such in-
dividual, or

(iv) for purposes of caring for such child for a period begin-
ning immediately following such birth or placement,

the plan shall treat as hours of service, solely for purposes of deter-
mining under this subsection whether a 1-year break in service (as
defined in section 203(b)(3)(A)) has occurred, the hours described in
subparagraph (B).

(B) The hours described in this subparagraph are—

(i) the hours of service which otherwise would normally
have been credited to such individual but for such absence, or

(ii) in any case in which the plan is unable to determine
the hours described in clause (i), 8 hours of service per day of
such absence,

except that the total number of hours treated as hours of service
under this subparagraph by reason of any such pregnancy or place-
ment shall not exceed 501 hours.

(C) The hours described in subparagraph (B) shall be treated
as hours of service as provided in this paragraph—

(i) only in the year in which the absence from work begins,
if a participant would be prevented from incurring a 1-year
break in service in such year solely because the period of ab-
sence is treated as hours of service as provided in subpara-
graph (A); or

(i1) in any other case, in the immediately following year.
(D) For purposes of this paragraph, the term “year” means the

period used in computations pursuant to section 202(a)(3)(A).

(E) A plan may provide that no credit will be given pursuant
to this paragraph unless the individual furnishes to the plan ad-
ministrator such timely information as the plan may reasonably re-
quire to establish—

(i) that the absence from work is for rasons referred to in
subparagraph (A), and

(i1) the number of days for which there was such an ab-
sence.

(29 U.S.C. 1052) Enacted September 2, 1974, P.L. 93-406, title I, sec. 202, 88
Stat. 853; amended August 23, 1984, P.L. 98-397, title I, esec. 102 (a), (d)(1), (e)(1),
98 Stat. 1426, 1427; amended October 21, 1986, P.L. 99-509, title IX, sec.
9203(a)(1), 100 Stat. 1979; amended October 22, 1986, P.L. 99-514, title XI, sec.
1113(e)(3), 100 Stat. 2448; amended December 19, 1989, by means of clarification
of prior amendment, P.L. 101-239, title VII, sec. 7861(a)(2), 103 Stat. 2430; amend-

ed December 19, 1989, P.L. 101-239, title VII, secs. 7891(a)(1), 7892(a), 7894(c)(2),
103 Stat. 2445, 2447, 2449.
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MINIMUM VESTING STANDARDS

SEC. 203. [1053] (a) Each pension plan shall provide that an
employee’s right to his normal retirement benefit is nonforfeitable
upon the attainment of normal retirement age and in addition shall
satisfy the requirements of paragraphs (1) and (2) of this sub-
section.

(1) A plan satisfies the requirements of this paragraph if
an employee’s rights in his accrued benefit derived from his
own contributions are nonforfeitable.

(2)(A)(1) In the case of a defined benefit plan, a plan satis-
fies the requirements of this paragraph if it satisfies the re-
quirements of clause (ii) or (iii).

(ii) A plan satisfies the requirements of this clause if an
employee who has completed at least 5 years of service has a
nonforfeitable right to 100 percent of the employee’s accrued
benefit derived from employer contributions.

(iii) A plan satisfies the requirements of this clause if an
employee has a nonforfeitable right to a percentage of the em-
ployee’s accrued benefit derived from employer contributions
determined under the following table:

Years of service: The nonforfeitable
percentage is:
.............................................................................................. 20

(B)() In the case of an individual account plan, a plan sat-
isfies the requirements of this paragraph if it satisfies the re-
quirements of clause (ii) or (iii).

(i) A plan satisfies the requirements of this clause if an
employee who has completed at least 3 years of service has a
nonforfeitable right to 100 percent of the employee’s accrued
benefit derived from employer contributions.

(iii)) A plan satisfies the requirements of this clause if an
employee has a nonforfeitable right to a percentage of the em-
ployee’s accrued benefit derived from employer contributions
determined under the following table:

Years of service: The nonforfeitable
percentage is:

(3)(A) A right to an accrued benefit derived from employer
contributions shall not be treated as forfeitable solely because
the plan provides that it is not payable if the participant dies
(except in the case of a survivor annuity which is payable as
provided in section 205).

(B) A right to an accrued benefit derived from employer
contributions shall not be treated as forfeitable solely because
the plan provides that the payment of benefits is suspended for
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such period as the employee is employed, subsequent to the
commencement of payment of such benefits—

(i) in the case of a plan other than a multiemployer
plan, by an employer who maintains the plan under which
such benefits were being paid; and

(i) in the case of a multiemployer plan, in the same
industry, in the same trade or craft, and the same geo-
graphic area covered by the plan, as when such benefits
commenced.

The Secretary shall prescribe such regulations as may be nec-
essary to carry out the purposes of this subparagraph, includ-
irig rcagulations with respect to the meaning of the term “em-
ployed”.

(C) A right to an accrued benefit derived from employer
contributions shall not be treated as forfeitable solely because
plan amendments may be given retroactive application as pro-
vided in section 302(d)(2).

(D)) A right to an accrued benefit derived from employer
contributions shall not be treated as forfeitable solely because
the plan provides that, in the case of a participant who does
not have a nonforfeitable right to at least 50 percent of his ac-
crued benefit derived from employer contributions, such ac-
crued benefit may be forfeited on account of the withdrawal by
the participant of any amount attributable to the benefit de-
rived from mandatory contributions (as defined in the last sen-
tence of section 204(c)(2)(C)) made by such participant.

(i1) Clause (i) shall not apply to a plan unless the plan pro-
vides that any accrued benefit forfeited under a plan provision
described in such clause shall be restored upon repayment by
the participant of the full amount of the withdrawal described
in such clause plus, in the case of a defined benefit plan, inter-
est. Such interest shall be computed on such amount at the
rate determined for purposes of section 204(c)(2)(C) (f such
subsection applies) on the date of such repayment (computed
annually from the date of such withdrawal). The plan provision
required under this clause may provide that such repayment
must be made (I) in the case of a withdrawal on account of sep-
aration from service, before the earlier of 5 years after the first
date on which the participant is subsequently re-employed by
the employer, or the close of the first period of 5 consecutive
1-year breaks in service commencing after the withdrawal; or
(II) in the case of any other withdrawal, 5 years after the date
of the withdrawal.

(iii) In the case of accrued benefits derived from employer
contributions which accrued before the date of the enactment
of this Act [September 2, 1974], a right to such accrued benefit
derived from employer contributions shall not be treated as for-
feitable solely because the plan provides that an amount of
such accrued benefit may be forfeited on account of the with-
drawal by the participant of an amount attributable to the ben-
efit derived from mandatory contributions, made by such par-
ticipant before the date of the enactment of this Act [Sep-
tember 2, 1974] if such amount forfeited is proportional to such
amount withdrawn. This clause shall not apply to any plan to
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which any mandatory contribution is made after the date of
the enactment of this Act [September 2, 1974]. The Secretary
of the Treasury shall prescribe such regulations as may be nec-
essary to carry out the purposes of this clause.

(iv) For purposes of this subparagraph, in the case of any
class-year plan, a withdrawal of employee contributions shall
be treated as a withdrawal of such contributions on a plan year
by plan year basis in succeeding order of time.

(v) Cross REFERENCE.—For nonforfeitability where the
employee has a nonforfeitable right to at least 50 percent of his
accrued benefit, see section 206(c).

(E)3) A right to an accrued benefit derived from employer
contributions under a multiemployer plan shall not be treated
as forfeitable solely because the plan provides that benefits ac-
crued as a result of service with the participant’s employer be-
fore the employer had an obligation to contribute under the
plan may not be payable if the employer ceases contributions
to the multiemployer plan.

(i) A participant’s right to an accrued benefit derived from
employer contributions under a multiemployer plan shall not
be treated as forfeitable solely because—

(I) the plan is amended to reduce benefits under sec-
tion 4244A or 4281, or
(II) benefit payments under the plan may be sus-

pended under section 4245 or 4281.

(F) A matching contribution (within the meaning of section
401(m) of the Internal Revenue Code of 1986) shall not be
treated as forfeitable merely because such contribution is for-
feitable if the contribution to which the matching contribution
relates is treated as an excess contribution under section
401(k)(8)(B) of such Code, an excess deferral under section
402(g)(2)(A) of such Code, an erroneous automatic contribution
under section 414(w) of such Code, or an excess aggregate con-
tribution under section 401(m)(6)(B) of such Code.

(b)(1) In computing the period of service under the plan for

purposes of determining the nonforfeitable percentage under sub-
section (a)(2), all of an employee’s years of service with the em-
ployer or employers maintaining the plan shall be taken into ac-
count, except that the following may be disregarded:

(A) years of service before age 18,203—1

(B) years of service during a period for which the employee
declined to contribute to a plan requiring employee contribu-
tions;

(C) years of service with an employer during any period for
which the employer did not maintain the plan or a predecessor
plan, defined by the Secretary of the Treasury;

(D) service not required to be taken into account under
paragraph (3);

(E) years of service before January 1, 1971, unless the em-
ployee has had at least 3 years of service after December 31,
1970;

203—1 So in original. Margination is incorrect, and it appears that the comma should be a semi-

colon.
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(F) years of service before this part first applies to the plan
if such service would have been disregarded under the rules of
the plan with regard to breaks in service, as in effect on the
applicable date; and

(G) in the case of a multiemployer plan, years of service—

(i) with an employer after—

(I) a complete withdrawal of such employer from
the plan (within the meaning of section 4203), or

(IT) to the extent permitted by regulations pre-
scribed by the Secretary of the Treasury, a partial
withdrawal described in section 4205(b)(2)(A)(1) of this
title in connection with the decertification of the collec-
tive bargaining representative; and
(i1) with any employer under the plan after the termi-

nation date of the plan under section 4048.

(2)(A) For purposes of this section, except as provided in sub-
paragraph (C), the term “year of service” means a calendar year,
plan year, or other 12-consecutive month period designated by the
plan (and not prohibited under regulations prescribed by the Sec-
retary) during which the participant has completed 1,000 hours of
service.

(B) For purposes of this section, the term “hour of service” has
the meaning provided by section 202(a)(3)(C).

(C) In the case of any seasonal industry where the customary
period of employment is less than 1,000 hours during a calendar
year, the term “year of service” shall be such period as determined
under regulations of the Secretary.

(D) For purposes of this section, in the case of any maritime
industry, 125 days of service shall be treated as 1,000 hours of
service. The Secretary may prescribe regulations to carry out the
purposes of this subparagraph.

(8)(A) For purposes of this paragraph, the term “l-year break
in service” means a calendar year, plan year, or other 12-consecu-
tive-month period designated by the plan (and not prohibited under
regulations prescribed by the Secretary) during which the partici-
pant has not completed more than 500 hours of service.

(B) For purposes of paragraph (1), in the case of any employee
who has any 1-year break in service, years of service before such
break shall not be required to be taken into account until he has
completed a year of service after his return.

(C) For purposes of paragraph (1), in the case of any partici-
pant in an individual account plan or an insured defined benefit
plan which satisfies the requirements of subsection 204(b)(1)(F)
who has 5 consecutive 1-year breaks in service, years of service
after such 5-year period shall not be required to be taken into ac-
count for purposes of determining the nonforfeitable percentage of
his accrued benefit derived from employer contributions which ac-
crued before such break.

(D)) For purposes of paragraph (1), in the case of a nonvested
participant, years of service with the employer or employers main-
taining the plan before any period of consecutive 1-year breaks in
service shall not be required to be taken into account if the number
of consecutive 1-year breaks in service within such period equals
or exceeds the greater of—
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(I) 5, or
(I) the aggregate number of years of service before such
period.

(i1) If any years of service are not required to be taken into ac-
count by reason of a period of breaks in service to which clause (i)
applies, such years of service shall not be taken into account in ap-
plying clause (i) to a subsequent period of breaks in service.

(iii) For purposes of clause (i), the term “nonvested participant”
means a participant who does not have any nonforfeitable right
under the plan to an accrued benefit derived from employer con-
tributions.

(E)3) In the case of each individual who is absent from work
for any period—

(I) by reason of the pregnancy of the individual,

(IT) by reason of the birth of a child of the individual,

(ITI) by reason of the placement of a child with the indi-
vidual in connection with the adoption of such child by such in-
dividual, or

(IV) for purposes of caring for such child for a period be-
ginning immediately following such birth or placement,

the plan shall treat as hours of service, solely for purposes of deter-
mining under this paragraph whether a 1-year break in service has
occurred, the hours described in clause (ii).

(i1) The hours described in this clause are—

(I) the hours of service which otherwise would normally
have been credited to such individual but for such absence, or

(II) in any case in which the plan is unable to determine
the hours described in subclause (I), 8 hours of service per day
of absence,

except that the total number of hours treated as hours of service
under this clause by reason of such pregnancy or placement shall
not exceed 501 hours.

(iii) The hours described in clause (ii) shall be treated as hours
of service as provided in this subparagraph—

(I) only in the year in which the absence from work begins,
if a participant would be prevented from incurring a 1-year
break in service in such year solely because the period of ab-
sence is treated as hours of service as provided in clause (i);
or

(II) in any other case, in the immediately following year.
(iv) For purposes of this subparagraph, the term “year” means

the period used in computations pursuant to paragraph (2).

(v) A plan may provide that no credit will be given pursuant
to this subparagraph unless the individual furnishes to the plan
administrator such timely information as the plan may reasonably
require to establish—

(I) that the absence from work is for reasons referred to in
clause (i), and

(IT) the number of days for which there was such an ab-
sence.

(4) CROSS REFERENCES.—

(A) For definitions of “accrued benefit” and “normal retire-
ment age”, see sections 3(23) and (24).
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(B) For effect of certain cash out distributions, see section

204(d)(1).

(c)(1)(A) A plan amendment changing any vesting schedule
under this plan shall be treated as not satisfying the requirements
of subsection (a)(2) if the nonforfeitable percentage of the accrued
benefit derived from employer contributions (determined as of the
later of the date such amendment is adopted, or the date such
amendment becomes effective) of any employee who is a participant
in the plan is less than such nonforfeitable percentage computed
under the plan without regard to such amendment.

(B) A plan amendment changing any vesting schedule under
the plan shall be treated as not satisfying the requirements of sub-
section (a)(2) unless each participant having not less than 3 years
of service is permitted to elect, within a reasonable period after
adoption of such amendment, to have his nonforfeitable percentage
computed under the plan without regard to such amendment.

(2) Subsection (a) shall not apply to benefits which may not be
provided for designated employees in the event of early termination
of the plan under provisions of the plan adopted pursuant to regu-
lations prescribed by the Secretary of the Treasury to preclude the
discrimination prohibited by section 401(a)(4) of the Internal Rev-
enue Code of 1986.

(d) A pension plan may allow for nonforfeitable benefits after
a lesser period and in greater amounts than are required by this

art.

(e)(1) If the present value of any nonforfeitable benefit with re-
spect to a participant in a plan exceeds $5,000, the plan shall pro-
vide that such benefit may not be immediately distributed without
the consent of the participant.

(2)203—2 For purposes of paragraph (1), the present value

shall be calculated in accordance with section 205(g)(3).

(8) This subsection shall not apply to any distribution of divi-
deniis to which section 404(k) of the Internal Revenue Code of 1986
applies.

(4) A plan shall not fail to meet the requirements of this sub-
section if, under the terms of the plan, the present value of the
nonforfeitable accrued benefit is determined without regard to that
portion of such benefit which is attributable to rollover contribu-
tions (and earnings allocable thereto). For purposes of this subpara-
graph, the term “rollover contributions” means any rollover con-
tribution under sections 402(c), 403(a)(4), 403(b)(8), 408(d)(3)(A)(1),
and 457(e)(16) of the Internal Revenue Code of 1986.

(f) SPECIAL RULES FOR PLANS COMPUTING ACCRUED BENEFITS
BY REFERENCE TO HYPOTHETICAL ACCOUNT BALANCE OR EQUIVA-
LENT AMOUNTS.—

(1) IN GENERAL.—An applicable defined benefit plan shall
not be treated as failing to meet—
(A) subject to paragraph (2), the requirements of sub-
section (a)(2), or
(B) the requirements of section 204(c) or 205(g), or the
requirements of subsection (e), with respect to accrued
benefits derived from employer contributions,

203—2Margination so in law.
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solely because the present value of the accrued benefit (or any
portion thereof) of any participant is, under the terms of the
plan, equal to the amount expressed as the balance in the hy-
pothetical account described in paragraph (3) or as an accumu-
lated percentage of the participant’s final average compensa-
tion.

(2) 3-YEAR VESTING.—In the case of an applicable defined
benefit plan, such plan shall be treated as meeting the require-
ments of subsection (a)(2) only if an employee who has com-
pleted at least 3 years of service has a nonforfeitable right to
100 percent of the employee’s accrued benefit derived from em-
ployer contributions.

(3) APPLICABLE DEFINED BENEFIT PLAN AND RELATED
RULES.—For purposes of this subsection—

(A) IN GENERAL.—The term “applicable defined benefit
plan” means a defined benefit plan under which the ac-
crued benefit (or any portion thereof) is calculated as the
balance of a hypothetical account maintained for the par-
ticipant or as an accumulated percentage of the partici-
pant’s final average compensation.

(B) REGULATIONS TO INCLUDE SIMILAR PLANS.—The
Secretary of the Treasury shall issue regulations which in-
clude in the definition of an applicable defined benefit plan
any defined benefit plan (or any portion of such a plan)
which has an effect similar to an applicable defined benefit
plan.

(29 U.S.C. 1053) Enacted September 2, 1974, P.L. 93-406, title I, sec. 203, 88
Stat. 854; amended September 26, 1980, P.L. 96-364, title III, sec. 303, 94 Stat.
1292; amended August 23, 1984, P.L. 98-397, title I, secs. 102 (b), (¢) (1), (2), (d)(2),
(e)(2), 105(a), 98 Stat. 1426-1428, 1436; amended October 22, 1986, P.L. 99-514,
title XI, sec. 1113(e)(1), (2), (4)(A), sec. 1139(c)(1), title XVIII, sec. 1898 (a)(1)(B),
(4)((1), (d)(1)B), (2)(B), 100 Stat. 2447, 2448, 2487, 2942, 2944, 2955; amended De-
cember 19, 1989, by means of clarification of prior amendment, P.L. 101-239, title
VII, sec. 7862(d)(4), 103 Stat. 2434; amended December 19, 1989, P.L. 101-239, title
VIL secs. 7862(d)(5), (10), 7891(a)(1), (b)1), (2), 7894(c)(3), 103 Stat. 2430, 2434,
2445, 2499; amended December 3, 1994, P.L. 103-465, title VII, sec. 767(c)(1), 108
Stat. 5039; amended August 20, 1996, P.L. 104-188, title I, sec. 1442(b), 110 Stat.
1808; amended August 5, 1997, P.L. 105-34, title X, sec. 1071(b)(1), 111 Stat. 948;
amended June 7, 2001, P.L. 107-16, title VI, secs. 633(b), 648(a)(2), 115 Stat. 116,
127; amended August 17, 2006, P.L. 109-280, sec. 107(a)4), 701(a)?2),
902(d)(2)(E),904(b), 120 Stat. 819, 984, 1038, 1049; amended December 23, 2008,
P.L. 110-458, sec. 107(a)(1), 122 Stat. 5107.

BENEFIT ACCRUAL REQUIREMENTS

SEC. 204. [1054] (a) Each pension plan shall satisfy the re-
quirements of subsection (b)(3), and—

(1) in the case of a defined benefit plan, shall satisfy the
requirements of subsection (b)(1); and
(2) in the case of a defined contribution plan, shall satisfy

the requirements of subsection (b)(2).

(b)(1)(A) A defined benefit plan satisfies the requirements of
this paragraph if the accrued benefit to which each participant is
entitled upon his separation from the service is not less than—

(i) 3 percent of the normal retirement benefit to which he
would be entitled at the normal retirement age if he com-
menced participation at the earliest possible entry age under
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the plan and served continuously until the earlier of age 65 or
]‘E)he normal retirement age specified under the plan, multiplied
y

(ii) the number of years (not in excess of 33%5) of his par-
ticipation in the plan.

In the case of a plan providing retirement benefits based on com-
pensation during any period, the normal retirement benefit to
which a participant would be entitled shall be determined as if he
continued to earn annually the average rate of compensation which
he earned during consecutive years of service, not in excess of 10,
for which his compensation was the highest. For purposes of this
subparagraph, social security benefits and all other relevant factors
used to compute benefits shall be treated as remaining constant as
of the current year for all years after such current year.

(B) A defined benefit plan satisfies the requirements of this
paragraph of a particular plan year if under the plan the accrued
benefit payable at the normal retirement age is equal to the normal
retirement benefit and the annual rate at which any individual
who is or could be a participant can accrue the retirement benefits
payable at normal retirement age under the plan for any later plan
year is not more than 133%5 percent of the annual rate at which
he can accrue benefits for any plan year beginning on or after such
particular plan year and before such later plan year. For purposes
of this subparagraph—

(i) any amendment to the plan which is in effect for the
current year shall be treated as in effect for all other plan
years;

(i) any change in an accrual rate which does not apply to
any individual who is or could be a participant in the current
year shall be disregarded,;

(iii) the fact that benefits under the plan may be payable
to certain employees before normal retirement age shall be dis-
regarded; and

(iv) social security benefits and all other relevant factors
used to compute benefits shall be treated as remaining con-
stant as of the current year for all years after the current year.
(C) A defined benefit plan satisfies the requirements of this

paragraph if the accrued benefit to which any participant is enti-
tled upon his separation from the service is not less than a fraction
of the annual benefit commencing at normal retirement age to
which he would be entitled under the plan as in effect on the date
of his separation if he continued to earn annually until normal re-
tirement age the same rate of compensation upon which his normal
retirement benefit would be computed under the plan, determined
as if he had attained normal retirement age on the date any such
determination is made (but taking into account no more than the
10 years of service immediately preceding his separation from serv-
ice). Such fraction shall be a fraction, not exceeding 1, the numer-
ator of which is the total number of his years of participation in
the plan (as of the date of his separation from the service) and the
denominator of which is the total number of years he would have
participated in the plan if he separated from the service at the nor-
mal retirement age. For purposes of this subparagraph, social secu-
rity benefits and all other relevant factors used to compute benefits
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shall be treated as remaining constant as of the current year for
all years after such current year.

(D) Subparagraphs (A), (B), and (C) shall not apply with re-
spect to years of participation before the first plan year to which
this section applies but a defined benefit plan satisfies the require-
ments of this subparagraph with respect to such years of participa-
tion only if the accrued benefit of any participant with respect to
such years of participation is not less than the greater of—

(i) his accrued benefit determined under the plan, as in ef-
fect from time to time prior to the date of the enactment of this

Act [September 2, 1974], or

(i) an accrued benefit which is not less than one-half of
the accrued benefit to which such participant would have been
entitled if subparagraph (A), (B), or (C) applied with respect to
such years of participation.

(E) Notwithstanding subparagraphs (A), (B), and (C) of this
paragraph, a plan shall not be treated as not satisfying the require-
ments of this paragraph solely because the accrual of benefits
under the plan does not become effective until the employee has
two continuous years of service. For purposes of this subparagraph,
the term “year of service” has the meaning provided by section
202(a)(3)(A).

(F) Notwithstanding subparagraphs (A), (B), and (C), a defined
bleneﬁt plan satisfies the requirements of this paragraph if such
plan—

(i) is funded exclusively by the purchase of insurance con-
tracts, and

(i1) satisfies the requirements of paragraphs (2) and (3) of
section 301(b) (relating to certain insurance contract plans),

but only if an employee’s accrued benefit as of any applicable date
is not less than the cash surrender value his insurance contracts
would have on such applicable date if the requirements of para-
graphs (4), (5), and (6) of section 301(b) were satisfied.

(&) Notwithstanding the preceding subparagraphs, a defined
benefit plan shall be treated as not satisfying the requirements of
this paragraph if the participant’s accrued benefit is reduced on ac-
count of any increase in his age or service. The preceding sentence
shall not apply to benefits under the plan commencing before bene-
fits payable under title II of the Social Security Act [(42 U.S.C. 401
et seq.)] which benefits under the plan—

(i) do not exceed social security benefits, and

(i1) terminate when such social security benefits com-
mence.

(H)(d) Notwithstanding the preceding subparagraphs, a defined
benefit plan shall be treated as not satisfying the requirements of
this paragraph if, under the plan, an employee’s benefit accrual is
ceased, or the rate of an employee’s benefit accrual is reduced, be-
cause of the attainment of any age.

(i1) A plan shall not be treated as failing to meet the require-
ments of this subparagraph solely because the plan imposes (with-
out regard to age) a limitation on the amount of benefits that the
plan provides or a limitation on the number of years of service or
years of participation which are taken into account for purposes of
determining benefit accrual under the plan.
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(iii) In the case of any employee who, as of the end of any plan
year under a defined benefit plan, has attained normal retirement
age under such plan—

(I) if distribution of benefits under such plan with respect
to such employee has commenced as of the end of such plan
year, then any requirement of this subparagraph for continued
accrual of benefits under such plan with respect to such em-
ployee during such plan year shall be treated as satisfied to
the extent of the actuarial equivalent of in-service distribution
of benefits, and

(IT) if distribution of benefits under such plan with respect
to such employee has not commenced as of the end of such year
in accordance with section 206(a)(3), and the payment of bene-
fits under such plan with respect to such employee is not sus-
pended during such plan year pursuant to section 203(a)(3)(B),
then any requirement of this subparagraph for continued ac-
crual of benefits under such plan with respect to such em-
ployee during such plan year shall be treated as satisfied to
the extent of any adjustment in the benefit payable under the
plan during such plan year attributable to the delay in the dis-
tribution of benefits after the attainment of normal retirement
age.

The preceding provisions of this clause shall apply in accordance
with regulations of the Secretary of the Treasury. Such regulations
may provide for the application of the preceding provisions of this
clause, in the case of any such employee, with respect to any period
of time within a plan year.

(iv) Clause (i) shall not apply with respect to any employee
who is a highly compensated employee (within the meaning of sec-
tion 414(q) of the Internal Revenue Code of 1986) to the extent pro-
vided in regulations prescribed by the Secretary of the Treasury for
purposes of precluding discrimination in favor of highly com-
pensated employees within the meaning of subchapter D of chapter
1 of the Internal Revenue Code of 1986.

(v) A plan shall not be treated as failing to meet the require-
ments of clause (i) solely because the subsidized portion of any
earl;i retirement benefit is disregarded in determining benefit ac-
cruals.

(vi) Any regulations prescribed by the Secretary of the Treas-
ury pursuant to clause (v) of section 411(b)(1)(H) of the Internal
Revenue Code of 1986 shall apply with respect to the requirements
of this subparagraph in the same manner and to the same extent
as such regulations apply with respect to the requirements of such
section 411(b)(1)(H).

(2)(A) A defined contribution plan satisfies the requirements of
this paragraph if, under the plan, allocations to the employee’s ac-
count are not ceased, and the rate at which amounts are allocated
to the employee’s account is not reduced, because of the attainment
of any age.

(B) A plan shall not be treated as failing to meet the require-
ments of subparagraph (A) solely because the subsidized portion of
any early retirement benefit is disregarded in determining benefit
accruals.
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(C) Any regulations prescribed by the Secretary of the Treas-
ury pursuant to subparagraphs (B) and (C) of section 411(b)(2) of
the Internal Revenue Code of 1986 shall apply with respect to the
requirements of this paragraph in the same manner and to the
same extent as such regulations apply with respect to the require-
ments of such section 411(b)(2).

(3) A plan satisfies the requirements of this paragraph if—

(A) in the case of a defined benefit plan, the plan requires
separate accounting for the portion of each employee’s accrued
benefit derived from any voluntary employee contributions per-
mitted under the plan; and

(B) in the case of any plan which is not a defined benefit
plan, the plan requires separate accounting for each employee’s
accrued benefit.

(4)(A) For purposes of determining an employee’s accrued ben-
efit, the term “year of participation” means a period of service (be-
ginning at the earliest date on which the employee is a participant
in the plan and which is included in a period of service required
to be taken into account under section 202(b), determined without
regard to section 202(b)(5)) as determined under regulations pre-
scribed by the Secretary which provide for the calculation of such
period on any reasonable and consistent basis.

(B) For purposes of this paragraph, except as provided in sub-
paragraph (C), in the case of any employee whose customary em-
ployment is less than full time, the calculation of such employee’s
service on any basis which provides less than a ratable portion of
the accrued benefit to which he would be entitled under the plan
if his customary employment were full time shall not be treated as
made on a reasonable and consistent basis.

(C) For purposes of this paragraph, in the case of any employee
whose service is less than 1,000 hours during any calendar year,
plan year or other 12-consecutive-month period designated by the
plan (and not prohibited under regulations prescribed by the Sec-
retary) the calculation of his period of service shall not be treated
as not made on a reasonable and consistent basis merely because
such service is not taken into account.

(D) In the case of any seasonal industry where the customary
period of employment is less than 1,000 hours during a calendar
year, the term “year of participation” shall be such period as deter-
mined under regulations prescribed by the Secretary.

(E) For purposes of this subsection in the case of any maritime
industry, 125 days of service shall be treated as a year of participa-
tion. The Secretary may prescribe regulations to carry out the pur-
poses of this subparagraph.

(5) 1 SPECIAL RULES RELATING TO AGE.—

(A) COMPARISON TO SIMILARLY SITUATED YOUNGER IN-

DIVIDUAL.—

(i) IN GENERAL.—A plan shall not be treated as
failing to meet the requirements of paragraph (1)(H)(1)
if a participant’s accrued benefit, as determined as of
any date under the terms of the plan, would be equal

1Pension Protection Act of 2006 (PPA) section 701 provides generally that the provisions
apply to periods after 6/29/05, but allows for delay of the effective date for collectively bargained
plans until as late as 1/1/2010.
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to or greater than that of any similarly situated,
younger individual who is or could be a participant.

(i1) SIMILARLY SITUATED.—For purposes of this
subparagraph, a participant is similarly situated to
any other individual if such participant is identical to
such other individual in every respect (including pe-
riod of service, compensation, position, date of hire,
work history, and any other respect) except for age.

(iii) DISREGARD OF SUBSIDIZED EARLY RETIREMENT
BENEFITS.—In determining the accrued benefit as of
any date for purposes of this subparagraph, the sub-
sidized portion of any early retirement benefit or re-
tirement-type subsidy shall be disregarded.

(iv) ACCRUED BENEFIT.—For purposes of this sub-
paragraph, the accrued benefit may, under the terms
of the plan, be expressed as an annuity payable at
normal retirement age, the balance of a hypothetical
account, or the current value of the accumulated per-
centage of the employee’s final average compensation.
(B) APPLICABLE DEFINED BENEFIT PLANS.—

(i) INTEREST CREDITS.—

(I) IN GENERAL.—An applicable defined ben-
efit plan shall be treated as failing to meet the re-
quirements of paragraph (1)(H) unless the terms
of the plan provide that any interest credit (or an
equivalent amount) for any plan year shall be at
a rate which is not greater than a market rate of
return. A plan shall not be treated as failing to
meet the requirements of this subclause merely
because the plan provides for a reasonable min-
imum guaranteed rate of return or for a rate of re-
turn that is equal to the greater of a fixed or vari-
able rate of return.

(IT) PRESERVATION OF CAPITAL.—An applicable
defined benefit plan shall be treated as failing to
meet the requirements of paragraph (1)(H) unless
the plan provides that an interest credit (or equiv-
alent amount) of less than zero shall in no event
result in the account balance or similar amount
being less than the aggregate amount of contribu-
tions credited to the account.

(III) MARKET RATE OF RETURN.—The Sec-
retary of the Treasury may provide by regulation
for rules governing the calculation of a market
rate of return for purposes of subclause (I) and for
permissible methods of crediting interest to the
account (including fixed or variable interest rates)
resulting in effective rates of return meeting the
requirements of subclause (I).

(i) SPECIAL RULE FOR PLAN CONVERSIONS.—If,
after June 29, 2005, an applicable plan amendment is
adopted, the plan shall be treated as failing to meet
the requirements of paragraph (1)(H) unless the re-
quirements of clause (iii) are met with respect to each

July 1, 2010
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individual who was a participant in the plan imme-
diately before the adoption of the amendment.

(i11) RATE OF BENEFIT ACCRUAL.—Subject to clause
(iv), the requirements of this clause are met with re-
spect to any participant if the accrued benefit of the
participant under the terms of the plan as in effect
after the amendment is not less than the sum of—

(I) the participant’s accrued benefit for years
of service before the effective date of the amend-
ment, determined under the terms of the plan as
in effect before the amendment, plus

(II) the participant’s accrued benefit for years
of service after the effective date of the amend-
ment, determined under the terms of the plan as
in effect after the amendment.

(iv) SPECIAL RULES FOR EARLY RETIREMENT SUB-
SIDIES.—For purposes of clause (iii)(I), the plan shall
credit the accumulation account or similar amount
with the amount of any early retirement benefit or re-
tirement-type subsidy for the plan year in which the
participant retires if, as of such time, the participant
has met the age, years of service, and other require-
ments under the plan for entitlement to such benefit
or subsidy.

(v) APPLICABLE PLAN AMENDMENT.—For purposes
of this subparagraph—

(I) IN GENERAL.—The term “applicable plan
amendment” means an amendment to a defined
benefit plan which has the effect of converting the
plan to an applicable defined benefit plan.

(II) SPECIAL RULE FOR COORDINATED BENE-
FITS.—If the benefits of 2 or more defined benefit
plans established or maintained by an employer
are coordinated in such a manner as to have the
effect of the adoption of an amendment described
in subclause (I), the sponsor of the defined benefit
plan or plans providing for such coordination shall
be treated as having adopted such a plan amend-
ment as of the date such coordination begins.

(IIT) MULTIPLE AMENDMENTS.—The Secretary
of the Treasury shall issue regulations to prevent
the avoidance of the purposes of this subpara-
graph through the use of 2 or more plan amend-
ments rather than a single amendment.

(IV) APPLICABLE DEFINED BENEFIT PLAN.—For
purposes of this subparagraph, the term “applica-
ble defined benefit plan” has the meaning given
such term by section 203(f)(3).

(vi) TERMINATION REQUIREMENTS.—An applicable
defined benefit plan shall not be treated as meeting
the requirements of clause (i) unless the plan provides
that, upon the termination of the plan—

(I) if the interest credit rate (or an equivalent
amount) under the plan is a variable rate, the
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rate of interest used to determine accrued benefits

under the plan shall be equal to the average of the

rates of interest used under the plan during the 5-

year period ending on the termination date, and

(IT) the interest rate and mortality table used
to determine the amount of any benefit under the
plan payable in the form of an annuity payable at
normal retirement age shall be the rate and table
specified under the plan for such purpose as of the
termination date, except that if such interest rate
is a variable rate, the interest rate shall be deter-

mined under the rules of subclause (I).

(C) CERTAIN OFFSETS PERMITTED.—A plan shall not be
treated as failing to meet the requirements of paragraph
(1)(H){) solely because the plan provides offsets against
benefits under the plan to the extent such offsets are oth-
erwise allowable in applying the requirements of section
401(a) of the Internal Revenue Code of 1986.

(D) PERMITTED DISPARITIES IN PLAN CONTRIBUTIONS OR
BENEFITS.—A plan shall not be treated as failing to meet
the requirements of paragraph (1)(H) solely because the
plan provides a disparity in contributions or benefits with
respect to which the requirements of section 401(1) of the
Internal Revenue Code of 1986 are met.

(E) INDEXING PERMITTED.—

(i) IN GENERAL.—A plan shall not be treated as
failing to meet the requirements of paragraph (1)(H)
solely because the plan provides for indexing of ac-
crued benefits under the plan.

(i1) PROTECTION AGAINST LOSS.—Except in the case
of any benefit provided in the form of a variable annu-
ity, clause (i) shall not apply with respect to any in-
dexing which results in an accrued benefit less than
the accrued benefit determined without regard to such
indexing.

(iii) INDEXING.—For purposes of this subpara-
graph, the term “indexing” means, in connection with
an accrued benefit, the periodic adjustment of the ac-
crued benefit by means of the application of a recog-
nized investment index or methodology.

(F) EARLY RETIREMENT BENEFIT OR RETIREMENT-TYPE
SUBSIDY.—For purposes of this paragraph, the terms “early
retirement benefit” and “retirement-type subsidy” have the
meaning given such terms in subsection (g)(2)(A).

(G) BENEFIT ACCRUED TO DATE.—For purposes of this
paragraph, any reference to the accrued benefit shall be a
reference to such benefit accrued to date.

(c)(1) For purposes of this section and section 203 an employ-
ee’s accrued benefit derived from employer contributions as of any
applicable date is the excess (if any) of the accrued benefit for such
employee as of such applicable date over the accrued benefit de-
rived from contributions made by such employee as of such date.
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(2)(A) In the case of a plan other than a defined benefit plan,
the accrued benefit derived from contributions made by an em-
ployee as of any applicable date is—

(i) except as provided in clause (ii), the balance of the em-
ployee’s separate account consisting only of his contributions
and the income, expenses, gains, and losses attributable there-
to, or

(ii) if a separate account is not maintained with respect to
an employee’s contributions under such a plan, the amount
which bears the same ratio to his total accrued benefit as the
total amount of the employee’s contributions (less withdrawals)
bears to the sum of such contributions and the contributions
made on his behalf by the employer (less withdrawals).

(B) DEFINED BENEFIT PLANS.—In the case of a defined benefit
plan, the accrued benefit derived from contributions made by an
employee as of any applicable date is the amount equal to the em-
ployee’s accumulated contributions expressed as an annual benefit
commencing at normal retirement age, using an interest rate which
would be used under the plan under section 205(g)(3) (as of the de-
termination date).

(C) For purposes of this subsection, the term “accumulated con-
tributions” means the total of—

(i) all mandatory contributions made by the employee,

(ii) interest (if any) under the plan to the end of the last
plan year to which section 203(a)(2) does not apply (by reason
of the applicable effective date), and

(1i1) 294—1 interest on the sum of the amounts de-
t?fmined under clauses (i) and (ii) compounded annu-
ally—

(I)204—2 at the rate of 120 percent of the Fed-

eral mid-term rate (as in effect under section 1274

of the Internal Revenue Code of 1986 for the 1st
month of a plan year for the period beginning

with the 1st plan year to which subsection (a)(2)

applies by reason of the applicable effective date)
and ending with the date on which the determina-
tion is being made, and
(I1)204—=3 at the interest rate which would be
used under the plan under section 205(g)(3) (as of
the determination date) for the period beginning
with the determination date and ending on the
date on which the employee attains normal retire-
ment age.
For purposes of this subparagraph, the term “mandatory contribu-
tions” means amounts contributed to the plan by the employee
which are required as a condition of employment, as a condition of
participation in such plan, or as a condition of obtaining benefits
under the plan attributable to employer contributions.

(D) The Secretary of the Treasury is authorized to adjust by
regulation the conversion factor described in subparagraph (B)
from time to time as he may deem necessary. No such adjustment

204—1 S0 in original. Margination is incorrect.
204—2See note 204-1.
204—3 See note 204-1.



FACOMP\ERISA\ERISA.CMD

July 1, 2010

Sec. 204 ERISA 10

shall be effective for a plan year beginning before the expiration of
1 year after such adjustment is determined and published.

(3) For purposes of this section, in the case of any defined ben-
efit plan, if an employee’s accrued benefit is to be determined as
an amount other than an annual benefit commencing at normal re-
tirement age, or if the accrued benefit derived from contributions
made by an employee is to be determined with respect to a benefit
other than an annual benefit in the form of a single life annuity
(without ancillary benefits) commencing at normal retirement age,
the employee’s accrued benefit, or the accrued benefits derived from
contributions made by an employee, as the case may be, shall be
the actuarial equivalent of such benefit or amount determined
under paragraph (1) or (2).

(4) In the case of a defined benefit plan which permits vol-
untary employee contributions, the portion of an employee’s ac-
crued benefit derived from such contributions shall be treated as
an accrued benefit derived from employee contributions under a
plan other than a defined benefit plan.

(d) Notwithstanding section 203(b)(1), for purposes of deter-
mining the employee’s accrued benefit under the plan, the plan
may disregard service performed by the employee with respect to
which he has received—

(1) a distribution of the present value of his entire non-
forfeitable benefit if such distribution was in an amount (not
more than the dollar limit under section 203(e)(1)) permitted
under regulations prescribed by the Secretary of the Treasury,
or

(2) a distribution of the present value of his nonforfeitable
benefit attributable to such service which he elected to receive.

Paragraph (1) shall apply only if such distribution was made on
termination of the employee’s participation in the plan. Paragraph
(2) shall apply only if such distribution was made on termination
of the employee’s participation in the plan or under such other cir-
cumstances as may be provided under regulations prescribed by the
Secretary of the Treasury.

(e) For purposes of determining the employee’s accrued benefit,
the plan shall not disregard service as provided in subsection (d)
unless the plan provides an opportunity for the participant to repay
the full amount of a distribution described in subsection (d) with,
in the case of a defined benefit plan, interest at the rate deter-
mined for purposes of subsection (c)(2)(C) and provides that upon
such repayment the employee’s accrued benefit shall be recomputed
by taking into account service so disregarded. This subsection shall
apply only in the case of a participant who—

(1) received such a distribution in any plan year to which
this section applies, which distribution was less than the
present value of his accrued benefit,

(2) resumes employment covered under the plan, and

(3) repays the full amount of such distribution with, in the
case of a defined benefit plan, interest at the rate determined
for purposes of subsection (c)(2)(C).

The plan provision required under this subsection may provide that
such repayment must be made (A) in the case of a withdrawal on
account of separation from service, before the earlier of 5 years
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after the first date on which the participant is subsequently re-em-
ployed by the employer, or the close of the first period of 5 consecu-
tive 1-year breaks in service commencing after the withdrawal; or
(B) in the case of any other withdrawal, 5 years after the date of
the withdrawal.

(f) For the purposes of this part, an employer shall be treated
as maintaining a plan if any employee of such employer accrues
benefits under such plan by reason of service with such employer.

(g)(1) The accrued benefit of a participant under a plan may
not be decreased by an amendment of the plan, other than an
amendment described in section 302(d)(2) or 4281.

(2) For purposes of paragraph (1), a plan amendment which
has the effect of—

(A) eliminating or reducing an early retirement benefit or
a retirement-type subsidy (as defined in regulations), or

(B) eliminating an optional form of benefit,

with respect to benefits attributable to service before the amend-
ment shall be treated as reducing accrued benefits. In the case of
a retirement-type subsidy, the preceding sentence shall apply only
with respect to a participant who satisfies (either before or after
the amendment) the preamendment conditions for the subsidy. The
Secretary of the Treasury shall by regulations provide that this
paragraph shall not apply to any plan amendment which reduces
or eliminates benefits or subsidies which create significant burdens
or complexities for the plan and plan participants, unless such
amendment adversely affects the rights of any participant in a
more than de minimis manner. The Secretary of the Treasury may
by regulations provide that this subparagraph shall not apply to a
plan amendment described in subparagraph (B) (other than a plan
amendment having an effect described in subparagraph (A)).

(3) For purposes of this subsection, any—

(A) tax credit employee stock ownership plan (as defined
in section 409(a) of the Internal Revenue Code of 1986), or

(B) employee stock ownership plan (as defined in section
4975(e)(7) of such Code),

shall not be treated as failing to meet the requirements of this sub-
section merely because it modifies distribution options in a non-
discriminatory manner.

(4)(A) A defined contribution plan (in this subparagraph re-
ferred to as the “transferee plan”) shall not be treated as failing to
meet the requirements of this subsection merely because the trans-
feree plan does not provide some or all of the forms of distribution
previously available under another defined contribution plan (in
this subparagraph referred to as the “transferor plan”) to the ex-
tent that—

(i) the forms of distribution previously available under the
transferor plan applied to the account of a participant or bene-
ficiary under the transferor plan that was transferred from the
transferor plan to the transferee plan pursuant to a direct
transfer rather than pursuant to a distribution from the trans-
feror plan;

(i1) the terms of both the transferor plan and the trans-
feree plan authorize the transfer described in clause (i);
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(iii) the transfer described in clause (i) was made pursuant
to a voluntary election by the participant or beneficiary whose
account was transferred to the transferee plan;

(iv) the election described in clause (iii) was made after the
participant or beneficiary received a notice describing the con-
sequences of making the election; and

(v) the transferee plan allows the participant or beneficiary
described in clause (iii) to receive any distribution to which the
participant or beneficiary is entitled under the transferee plan
in the form of a single sum distribution.

(B) Subparagraph (A) shall apply to plan mergers and other
transactions having the effect of a direct transfer, including consoli-
dations of benefits attributable to different employers within a mul-
tiple employer plan.

(5) Except to the extent provided in regulations promulgated
by the Secretary of the Treasury, a defined contribution plan shall
not be treated as failing to meet the requirements of this sub-
section merely because of the elimination of a form of distribution
previously available thereunder. This paragraph shall not apply to
the elimination of a form of distribution with respect to any partici-
pant unless—

(A) a single sum payment is available to such participant
at the same time or times as the form of distribution being
eliminated; and

(B) such single sum payment is based on the same or
greater portion of the participant’s account as the form of dis-
tribution being eliminated.

(h)(1) An applicable pension plan may not be amended so as
to provide for a significant reduction in the rate of future benefit
accrual unless the plan administrator provides the notice described
in paragraph (2) to each applicable individual (and to each em-
ployee organization representing applicable individuals) and to
each employer who has an obligation to contribute to the plan.

(2) The notice required by paragraph (1) shall be written in a
manner calculated to be understood by the average plan partici-
pant and shall provide sufficient information (as determined in ac-
cordance with regulations prescribed by the Secretary of the Treas-
ury) to allow applicable individuals to understand the effect of the
plan amendment. The Secretary of the Treasury may provide a
simplified form of notice for, or exempt from any notice require-
ment, a plan—

(A) which has fewer than 100 participants who have ac-
crued a benefit under the plan, or

(B) which offers participants the option to choose between
the new benefit formula and the old benefit formula.

(3) Except as provided in regulations prescribed by the Sec-
retary of the Treasury, the notice required by paragraph (1) shall
be provided within a reasonable time before the effective date of
the plan amendment.

(4) Any notice under paragraph (1) may be provided to a per-
son designated, in writing, by the person to which it would other-
wise be provided.

(5) A plan shall not be treated as failing to meet the require-
ments of paragraph (1) merely because notice is provided before the
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adoption of the plan amendment if no material modification of the
amendment occurs before the amendment is adopted.

(6)(A) In the case of any egregious failure to meet any require-
ment of this subsection with respect to any plan amendment, the
provisions of the applicable pension plan shall be applied as if such
pfl‘an amendment entitled all applicable individuals to the greater
O —

(i) the benefits to which they would have been entitled
without regard to such amendment, or

(i1) the benefits under the plan with regard to such amend-
ment.

(B) For purposes of subparagraph (A), there is an egregious
failure to meet the requirements of this subsection if such failure
is within the control of the plan sponsor and is—

(i) an intentional failure (including any failure to promptly
provide the required notice or information after the plan ad-
ministrator discovers an unintentional failure to meet the re-
quirements of this subsection),

(i1) a failure to provide most of the individuals with most
of the information they are entitled to receive under this sub-
section, or

(iii) a failure which is determined to be egregious under
regulations prescribed by the Secretary of the Treasury.

(7) The Secretary of the Treasury may by regulations allow any
notice under this subsection to be provided by using new tech-
nologies.

(8) For purposes of this subsection—

(A) The term “applicable individual” means, with respect
to any plan amendment—

(i) each participant in the plan; and

(i) any beneficiary who is an alternate payee (within
the meaning of section 206(d)(3)(K)) under an applicable
qualified domestic relations order (within the meaning of
section 206(d)(3)(B)(1)),

whose rate of future benefit accrual under the plan may rea-

sonably be expected to be significantly reduced by such plan

amendment.

(B) The term “applicable pension plan” means—

(i) any defined benefit plan; or
(i1) an individual account plan which is subject to the
funding standards of section 412 of the Internal Revenue

Code of 1986.

(9) For purposes of this subsection, a plan amendment which
eliminates or reduces any early retirement benefit or retirement-
type subsidy (within the meaning of subsection (g)(2)(A)) shall be
treatec} as having the effect of reducing the rate of future benefit
accrual.

(1)(1) In the case of a plan described in paragraph (3) which is
maintained by an employer that is a debtor in a case under title
11, United States Code, or similar Federal or State law, no amend-
mentfof the plan which increases the liabilities of the plan by rea-
son of—

(A) any increase in benefits,

(B) any change in the accrual of benefits, or
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(C) any change in the rate at which benefits become non-

forfeitable under the plan,
with respect to employees of the debtor, shall be effective prior to
the effective date of such employer’s plan of reorganization.

N (2) Paragraph (1) shall not apply to any plan amendment

that—

(A) the Secretary of the Treasury determines to be reason-
able and that provides for only de minimis increases in the li-
abilities of the plan with respect to employees of the debtor,

(B) only repeals an amendment described in section
302(d)(2),

(C) is required as a condition of qualification under part I
of subchapter D of chapter 1 of the Internal Revenue Code of
1986, or

(D) was adopted prior to, or pursuant to a collective bar-
gaining agreement entered into prior to, the date on which the
employer became a debtor in a case under title 11, United
States Code, or similar Federal or State law.

(3) This subsection shall apply only to plans (other than multi-
employer plans) covered under section 4021 of this Act for which
the funding target attainment percentage (as defined in section
303(d)(2)) is less than 100 percent after taking into account the ef-
fect of the amendment.

(4) For purposes of this subsection, the term “employer” has
the meaning set forth in section 302(b)(1), without regard to section
302(b)(2).

(j) DIVERSIFICATION REQUIREMENTS FOR CERTAIN INDIVIDUAL
ACCOUNT PLANS.—

(1) IN GENERAL.—An applicable individual account plan
shall meet the diversification requirements of paragraphs (2),
(3), and (4).

(2) EMPLOYEE CONTRIBUTIONS AND ELECTIVE DEFERRALS IN-
VESTED IN EMPLOYER SECURITIES.—In the case of the portion of
an applicable individual’s account attributable to employee con-
tributions and elective deferrals which is invested in employer
securities, a plan meets the requirements of this paragraph if
the applicable individual may elect to direct the plan to divest
any such securities and to reinvest an equivalent amount in
other investment options meeting the requirements of para-
graph (4).

(3) EMPLOYER CONTRIBUTIONS INVESTED IN EMPLOYER SE-
CURITIES.—In the case of the portion of the account attrib-
utable to employer contributions other than elective deferrals
which is invested in employer securities, a plan meets the re-
qulllirements of this paragraph if each applicable individual
who—

(A) is a participant who has completed at least 3 years
of service, or

(B) is a beneficiary of a participant described in sub-
paragraph (A) or of a deceased participant,

may elect to direct the plan to divest any such securities and

to reinvest an equivalent amount in other investment options

meeting the requirements of paragraph (4).

(4) INVESTMENT OPTIONS.—
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(A) IN GENERAL.—The requirements of this paragraph
are met if the plan offers not less than 3 investment op-
tions, other than employer securities, to which an applica-
ble individual may direct the proceeds from the divestment
of employer securities pursuant to this subsection, each of
which is diversified and has materially different risk and
return characteristics.

(B) TREATMENT OF CERTAIN RESTRICTIONS AND CONDI-
TIONS.—

(i) TIME FOR MAKING INVESTMENT CHOICES.—A
plan shall not be treated as failing to meet the re-
quirements of this paragraph merely because the plan
limits the time for divestment and reinvestment to
periodic, reasonable opportunities occurring no less
frequently than quarterly.

(ii) CERTAIN RESTRICTIONS AND CONDITIONS NOT
ALLOWED.—Except as provided in regulations, a plan
shall not meet the requirements of this paragraph if
the plan imposes restrictions or conditions with re-
spect to the investment of employer securities which
are not imposed on the investment of other assets of
the plan. This subparagraph shall not apply to any re-
strictions or conditions imposed by reason of the appli-
cation of securities laws.

(5) APPLICABLE INDIVIDUAL ACCOUNT PLAN.—For purposes

of this subsection—

(A) IN GENERAL.—The term “applicable individual ac-
count plan” means any individual account plan (as defined
in section 3(34)) which holds any publicly traded employer
securities.

(B) EXCEPTION FOR CERTAIN ESOPS.—Such term does
not include an employee stock ownership plan if—

(i) there are no contributions to such plan (or
earnings thereunder) which are held within such plan
and are subject to subsection (k) or (m) of section 401
of the Internal Revenue Code of 1986, and

(i) such plan is a separate plan (for purposes of
section 414(1) of such Code) with respect to any other
defined benefit plan or individual account plan main-
tained by the same employer or employers.

(C) EXCEPTION FOR ONE PARTICIPANT PLANS.—Such
term shall not include a one-participant retirement plan
(as defined in section 101(i)(8)(B)).

(D) CERTAIN PLANS TREATED AS HOLDING PUBLICLY
TRADED EMPLOYER SECURITIES.—

(1) IN GENERAL.—Except as provided in regulations
or in clause (ii), a plan holding employer securities
which are not publicly traded employer securities shall
be treated as holding publicly traded employer securi-
ties if any employer corporation, or any member of a
controlled group of corporations which includes such
employer corporation, has issued a class of stock which
is a publicly traded employer security.
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(ii) EXCEPTION FOR CERTAIN CONTROLLED GROUPS

WITH PUBLICLY TRADED SECURITIES.—Clause (i) shall

not apply to a plan if—

(I) no employer corporation, or parent corpora-
tion of an employer corporation, has issued any
publicly traded employer security, and

(I) no employer corporation, or parent cor-
poration of an employer corporation, has issued
any special class of stock which grants particular
rights to, or bears particular risks for, the holder
or issuer with respect to any corporation described
in clause (i) which has issued any publicly traded
employer security.

(iii) DEFINITIONS.—For purposes of this subpara-
graph, the term—

(I) “controlled group of corporations” has the
meaning given such term by section 1563(a) of the
Internal Revenue Code of 1986, except that “50
percent” shall be substituted for “80 percent” each
place it appears,

(IT) “employer corporation” means a corpora-
tion which is an employer maintaining the plan,
and

(III) “parent corporation” has the meaning
given such term by section 424(e) of such Code.

(6) OTHER DEFINITIONS.—For purposes of this paragraph—

(A) APPLICABLE INDIVIDUAL.—The term “applicable in-
dividual” means—

(i) any participant in the plan, and

(i1) any beneficiary who has an account under the
plan with respect to which the beneficiary is entitled
to exercise the rights of a participant.

(B) ELECTIVE DEFERRAL.—The term “elective deferral”
means an employer contribution described in section
402(g)(3)(A) of the Internal Revenue Code of 1986.

(C) EMPLOYER SECURITY.—The term “employer secu-
rity” has the meaning given such term by section 407(d)(1).

(D) EMPLOYEE STOCK OWNERSHIP PLAN.—The term
“employee stock ownership plan” has the meaning given
such term by section 4975(e)(7) of such Code.

(E) PUBLICLY TRADED EMPLOYER SECURITIES.—The
term “publicly traded employer securities” means employer
securities which are readily tradable on an established se-
curities market.

(F) YEAR OF SERVICE.—The term “year of service” has
the meaning given such term by section 203(b)(2).

(7) TRANSITION RULE FOR SECURITIES ATTRIBUTABLE TO EM-

PLOYER CONTRIBUTIONS.—

(A) RULES PHASED IN OVER 3 YEARS.—

(1) IN GENERAL.—In the case of the portion of an
account to which paragraph (3) applies and which con-
sists of employer securities acquired in a plan year be-
ginning before January 1, 2007, paragraph (3) shall
only apply to the applicable percentage of such securi-
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ties. This subparagraph shall be applied separately
with respect to each class of securities.
(ii) EXCEPTION FOR CERTAIN PARTICIPANTS AGED 55

OR OVER.—Clause (i) shall not apply to an applicable

individual who is a participant who has attained age

55 and completed at least 3 years of service before the

first plan year beginning after December 31, 2005.

(B) APPLICABLE PERCENTAGE.—For purposes of sub-
paragraph (A), the applicable percentage shall be deter-
mined as follows:

Plan year to which The applicable
paragraph (3) applies: percentage is:
33
66
100.

(k) CrOss REFERENCE.—For special rules relating to plan pro-
visions adopted to preclude discrimination, see section 203(c)(2).

(29 U.S.C. 1054) Enacted September 2, 1974, P.L. 93—-406, title I, sec. 204, 88 Stat
858; amended August 23, 1984, P.L. 98-397, title I, secs. 102(e)(3), (f), 105(b), title
III, 301(a)(2), 98 Stat. 1429, 1436, 1451; amended April 7, 1986, P.L. 99-272, title
XI, sec. 11006(a), 100 Stat. 243; amended October 21, 1986, P.L. 99-509, title IX,
sec. 9202(a), 100 Stat. 1975; amended October 22, 1986, P.L. 99-514, title XI, sec.
1113(e)(4)(B), title XVIII, sec. 1879(u)(1), 1898(a)(4)(B)(ii), (f)(1)(B), (2), 100 Stat.
2448, 2913, 2944, 2956, amended December 22, 1987, P.L. 100-203, title IX, secs.
9346(a)(1), (2), 101 Stat. 1330-374; amended by reference to earlier amendment De-
cember 19, 1989, P.L. 101-239, title VII, sec. 7862(b)(1)(A), 103 Stat. 2432; amended
December 19, 1989, P.L. 102-239, title VII, secs. 7862(b)(2), 7871(a)(1), (3),
7881(m)(2)(A)—(C), 7891(a)(1), 7894(c)(4), (5), (6), 103 Stat. 2432, 2435, 2444, 2445,
2449; amended December 3, 1994, P.L. 103-465, title VII, sec. 766(a), 108 Stat.
5036; amended August 5, 1997, P.L. 105-34, title X, sec. 1071(b)(2), 111 Stat. 948;
amended June 7, 2001, P.L. 107-16, title VI, secs. 645(a)(2), (b)(2), 659(b), 115 Stat.
124, 125, 139; amended August 17, 2006, P.L. 109-280, secs. 107(a)(5)—(8), 502(c)(1),
701(a)(1), 901(b)(1), 120 Stat. 819, 941, 981, 1029; amended December 23, 2008, P.L.
110-458, sec. 107(a)(2), (3), 122 Stat. 5107.

REQUIREMENT OF JOINT AND SURVIVOR ANNUITY AND
PRERETIREMENT SURVIVOR ANNUITY

SEC. 205. [1055] (a) Each pension plan to which this section
applies shall provide that—

(1) in the case of a vested participant who does not die be-
fore the annuity starting date, the accrued benefit payable to
such participant shall be provided in the form of a qualified
joint and survivor annuity, and

(2) in the case of a vested participant who dies before the
annuity starting date and who has a surviving spouse, a quali-
fied preretirement survivor annuity shall be provided to the
surviving spouse of such participant.

(b)(1) This section shall apply to—

(A) any defined benefit plan,

(B) any individual account plan which is subject to the
funding standards of section 302, and

(C) any participant under any other individual account
plan unless—

(i) such plan provides that the participant’s nonforfeit-
able accrued benefit (reduced by any security interest held
by the plan by reason of a loan outstanding to such partici-
pant) is payable in full, on the death of the participant, to
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the participant’s surviving spouse (or, if there is no sur-
viving spouse or the surviving spouse consents in the man-
ner required under subsection (¢)(2), to a designated bene-
ficiary),
(i1) such participant does not elect the payment of ben-
efits in the form of a life annuity, and
(iii) with respect to such participant, such plan is not
a direct or indirect transferee (in a transfer after Decem-
ber 31, 1984) of a plan which is described in subparagraph
(A) or (B) or to which this clause applied with respect to
the participant.
Clause (iii) of subparagraph (C) shall apply only with respect to the
transferred assets (and income therefrom) if the plan separately ac-
counts for such assets and any income therefrom.
(2)(A) In the case of—
(i) a tax credit employee stock ownership plan (as defined
in section 409(a) of the Internal Revenue Code of 1986), or
(i) an employee stock ownership plan (as defined in sec-
tion 4975(e)(7) of such Code),
subsection (a) shall not apply to that portion of the employee’s ac-
crued benefit to which the requirements of section 409(h) of such
Code apply.

(B) Subparagraph (A) shall not apply with respect to any par-
ticipant unless the requirements of clause205—1! (i), (ii), and (iii) of
paragraph (1)(C) are met with respect to such participant.

(4)205—2 This section shall not apply to a plan which the Sec-
retary of the Treasury or his delegate has determined is a plan de-
scribed in section 404(c) of the Internal Revenue Code of 1986 (or
a continuation thereof) in which participation is substantially lim-
ited to individuals who, before January 1, 1976, ceased employment
covered by the plan.

(4)205—=3 A plan shall not be treated as failing to meet the re-
quirements of paragraph (1)(C) or (2) merely because the plan pro-
vides that benefits will not be payable to the surviving spouse of
the participant unless the participant and such spouse had been
married throughout the 1-year period ending on the earlier of the
participant’s annuity starting date or the date of the participant’s
death.

(c)(1) A plan meets the requirements of this section only if—

(A) ! under the plan, each participant—
(i) may elect at any time during the applicable election
period to waive the qualified joint and survivor annuity

205—1So in original.

205—250 in original. Sections 7861(d)(1) and 7862(d)(9)(B) of P.L. 101-239 redesignated the
two subsection (b)(3)’s as subsection (b)(4)’s .

205—3 See note 205-2.

1Subparagraph (A) of subsection (c)(1) (as amended by section 1004(b)(1) of Public Law 109—
280) applies December 31, 2007 pursuant to subsection (¢)(1) of such section 1004. Prior to De-
cember 31, 2007, such suparagraph reads as follows:

(A) under the plan, each participant—

(1) may elect at any time during the applicable election period to waive the qualified
joint and survivor annuity form of benefit or the qualified preretirement survivor annu-
ity form of benefit (or both), and

((ili) may revoke any such election at any time during the applicable election period,
an
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form of benefit or the qualified preretirement survivor an-
nuity form of benefit (or both),

(i1) if the participant elects a waiver under clause (i),
may elect the qualified optional survivor annuity at any
time during the applicable election period, and

(iii) may revoke any such election at any time during
the applicable election period, and

1 (B) the plan meets the requirements of paragraphs (2), (3),

and (4).

(2) Each plan shall provide that an election under paragraph
(1)(A)(1) shall not take effect unless—

(A)1) the spouse of the participant consents in writing to

such election, (ii) such election designates a beneficiary (or a

form of benefits) which may not be changed without spousal

consent (or the consent of the spouse expressly permits des-
ignations by the participant without any requirement of fur-
ther consent by the spouse), and (iii) the spouse’s consent ac-

knowledges the effect of such election and is witnessed by a

plan representative or a notary public, or

(B) it is established to the satisfaction of a plan represent-
ative that the consent required under subparagraph (A) may
not be obtained because there is no spouse, because the spouse
cannot be located, or because of such other circumstances as
the Secretary of the Treasury may by regulations prescribe.
Any consent by a spouse (or establishment that the consent of a
spouse may not be obtained) under the preceding sentence shall be
effective only with respect to such spouse.

(3)(A) Each plan shall provide to each participant, within a
reasonable period of time before the annuity starting date (and con-
sistent with such regulations as the Secretary of the Treasury may
prescribe) a written explanation of—

(i) the terms and conditions of the qualified joint and sur-
vivor annuity and of the qualified optional survivor annuity?!,

(i) the participant’s right to make, and the effect of, an
election under paragraph (1) to waive the joint and survivor
annuity form of benefit,

(ii1) the rights of the participant’s spouse under paragraph

(2), and

(iv) the right to make, and the effect of, a revocation of an

election under paragraph (1).

(B)d) Each plan shall provide to each participant, within the
applicable period with respect to such participant (and consistent
with such regulations as the Secretary may prescribe), a written
explanation with respect to the qualified preretirement survivor
annuity comparable to that required under subparagraph (A).

(ii)) For purposes of clause (i), the term “applicable period”
means, with respect to a participant, whichever of the following pe-
riods ends last:

(I) The period beginning with the first day of the plan year
in which the participant attains age 32 and ending with the

1The amendment to insert “and of the qualified optional survivor annuity” after “annuity”
made by section 1004(b)(3) of Public Law 109-280 applies December 31, 2007 pursuant to sub-
section (c)(1) of such section 1004.
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close of the plan year preceding the plan year in which the par-

ticipant attains age 35.

(II) A reasonable period after the individual becomes a
participant.

(IIT) A reasonable period ending after paragraph (5) ceases
to apply to the participant.

(IV) A reasonable period ending after section 205 applies
to the participant.

In the case of a participant who separates from service before at-
taining age 35, the applicable period shall be a reasonable period
after separation.

(4) Each plan shall provide that, if this section applies to a par-
ticipant when part or all of the participant’s accrued benefit is to
be used as security for a loan, no portion of the participant’s ac-
crued benefit may be used as security for such loan unless—

(A) the spouse of the participant (if any) consents in writ-
ing to such use during the 90-day period ending on the date
on which the loan is to be so secured, and

(B) requirements comparable to the requirements of para-
graph (2) are met with respect to such consent.

(5)(A) The requirements of this subsection shall not apply with
respect to the qualified joint and survivor annuity form of benefit
or the qualified preretirement survivor annuity form of benefit, as
the case may be, if such benefit may not be waived (or another ben-
eficiary selected) and if the plan fully subsidizes the costs of such
benefit.

(B) For purposes of subparagraph (A), a plan fully subsidizes
the costs of a benefit if under the plan the failure to waive such
benefit by a participant would not result in a decrease in any plan
benefits with respect to such participant and would not result in
increased contributions from such participant.

(6) If a plan fiduciary acts in accordance with part 4 of this
subtitle in—

(A) relying on a consent or revocation referred to in para-
graph (1)(A), or

(B) making a determination under paragraph (2),

then such consent, revocation, or determination shall be treated as
valid for purposes of discharging the plan from liability to the ex-
tent of payments made pursuant to such Act.205—

(7) For purposes of this subsection, the term “applicable elec-
tion period” means—

(A) in the case of an election to waive the qualified joint
and survivor annuity form of benefit, the 180-day period end-
ing on the annuity starting date, or

(B) in the case of an election to waive the qualified pre-
retirement survivor annuity, the period which begins on the
first day of the plan year in which the participant attains age
35 and ends on the date of the participant’s death.

In the case of a participant who is separated from service, the ap-
plicable election period under subparagraph (B) with respect to

205—4 S0 in original. The word “Act” appears to be referring back to an action taken by the
plan fiduciary and therefore should not be capitalized.
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benefits accrued before the date of such separation from service
shall not begin later than such date.

(8) Notwithstanding any other provision of this sub-
section—

(A)3) A plan may provide the written explanation de-
scribed in paragraph (3)(A) after the annuity starting date.
In any case to which this subparagraph applies, the appli-
cable election period under paragraph (7) shall not end be-
fore the 30th day after the date on which such explanation
is provided.

(ii)) The Secretary of the Treasury may by regulations
limit the application of clause (i), except that such regula-
tions may not limit the period of time by which the annu-
ity starting date precedes the provision of the written ex-
planation other than by providing that the annuity start-
ing date may not be earlier than termination of employ-
ment.

(B) A plan may permit a participant to elect (with any
applicable spousal consent) to waive any requirement that
the written explanation be provided at least 30 days before
the annuity starting date (or to waive the 30-day require-
ment under subparagraph (A)) if the distribution com-
mgn(ci:es more than 7 days after such explanation is pro-
vided.

(d)(1)1 For purposes of this section, the term “qualified joint
and survivor annuity” means an annuity—
(A) for the life of the participant with a survivor annuity
for the life of the spouse which is not less than 50 percent of
(and is not greater than 100 percent of) the amount of the an-
nuity which is payable during the joint lives of the participant
and the spouse, and
(B) which is the actuarial equivalent of a single annuity
for the life of the participant.
Such term also includes any annuity in a form having the effect of
an annuity described in the preceding sentence.

(2)(A) For purposes of this section, the term “qualified optional
survivor annuity” means an annuity—

(i) for the life of the participant with a survivor annuity for
the life of the spouse which is equal to the applicable percent-
age of the amount of the annuity which is payable during the
joint lives of the participant and the spouse, and

(i1) which is the actuarial equivalent of a single annuity for
the life of the participant.

Such term also includes any annuity in a form having the effect of
an annuity described in the preceding sentence.

1Subsection (d) (as amended by section 1004(b)(2) of Public Law 109-280) applies December
31, 2007 pursuant to subsection (c)(1) of such section 1004. Prior to December 31, 2007, such
subsection reads as follows:

(d) For purposes of this section, the term “qualified joint and survivor annuity” means an an-

nuity—

(1) for the life of the participant with a survivor annuity for the life of the spouse which

is not less than 50 percent of (and is not greater than 100 percent of) the amount of the
annuity which is payable during the joint lives of the participant and the spouse, and

(2) which is the actuarial equivalent of a single annuity for the life of the participant.

Such term also includes any annuity in a form having the effect of an annuity described in

the preceding sentence.
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(B)(1) For purposes of subparagraph (A), if the survivor annuity
percentage—

(I) is less than 75 percent, the applicable percentage is 75
percent, and

(IT) is greater than or equal to 75 percent, the applicable
percentage is 50 percent.

(i1) For purposes of clause (i), the term “survivor annuity per-
centage” means the percentage which the survivor annuity under
the plan’s qualified joint and survivor annuity bears to the annuity
payable during the joint lives of the participant and the spouse.

(e) For purposes of this section—

(1) Except as provided in paragraph (2), the term “quali-
fied preretirement survivor annuity” means a survivor annuity
for the life of the surviving spouse of the participant if—

(A) the payments to the surviving spouse under such
annuity are not less than the amounts which would be
payable as a survivor annuity under the qualified joint and
survivor annuity under the plan (or the actuarial equiva-
lent thereof) if—

(i) in the case of a participant who dies after the
date on which the participant attained the earliest re-
tirement age, such participant had retired with an im-
mediate qualified joint and survivor annuity on the
day before the participant’s date of death, or

(i1) in the case of a participant who dies on or be-
fore the date on which the participant would have at-
tained the earliest retirement age, such participant
had—

(I) separated from service on the date of
death,

(IT) survived to the earliest retirement age,

(IIT) retired with an immediate qualified joint
and survivor annuity at the earliest retirement
age, and

(IV) died on the day after the day on which
such participant would have attained the earliest
retirement age, and

(B) under the plan, the earliest period for which the
surviving spouse may receive a payment under such annu-
ity is not later than the month in which the participant
would have attained the earliest retirement age under the
plan.

In the case of an individual who separated from service before

the date of such individual’s death, subparagraph (A)Gi)I)

shall not apply.

(2) In the case of any individual account plan or partici-
pant described in subparagraph (B) or (C) of subsection (b)(1),
the term “qualified preretirement survivor annuity” means an
annuity for the life of the surviving spouse the actuarial equiv-
alent of which is not less than 50 percent of the portion of the
account balance of the participant (as of the date of death) to
which the participant had a nonforfeitable right (within the
meaning of section 203).
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(3) For purposes of paragraphs (1) and (2), any security in-
terest held by the plan by reason of a loan outstanding to the
participant shall be taken into account in determining the
amount of the qualified preretirement survivor annuity.

(f)(1) Except as provided in paragraph (2), a plan may provide
that a qualified joint and survivor annuity (or a qualified preretire-
ment survivor annuity) will not be provided unless the participant
and spouse had been married throughout the 1-year period ending
on the earlier of—

(A) the participant’s annuity starting date, or

(B) the date of the participant’s death.

(2) For purposes of paragraph (1), if—

(A) a participant marries within 1 year before the annuity
starting date, and

(B) the participant and the participant’s spouse in such
marriage have been married for at least a 1-year period ending
on or before the date of the participant’s death,

such participant and such spouse shall be treated as having been
married throughout the 1-year period ending on the participant’s
annuity starting date.

(g)(1) A plan may provide that the present value of a qualified
joint and survivor annuity or a qualified preretirement survivor an-
nuity will be immediately distributed if such value does not exceed
the amount that can be distributed without the participant’s con-
sent under section 203(e). No distribution may be made under the
preceding sentence after the annuity starting date unless the par-
ticipant and the spouse of the participant (or where the participant
has died, the surviving spouse) consent in writing to such distribu-
tion.

(2) If—

(A) the present value of the qualified joint and survivor an-
nuity or the qualified preretirement survivor annuity exceeds
the amount that can be distributed without the participant’s
consent under section 203(e), and

(B) the participant and the spouse of the participant (or
where the participant has died, the surviving spouse) consent
in writing to the distribution,

the plan may immediately distribute the present value of such an-
nuity.

(3)(A) For purposes of paragraphs (1) and (2), the present value
shall not be less than the present value calculated by using the ap-
plicable mortality table and the applicable interest rate.

(B) For purposes of subparagraph (A)—

(i) The term “applicable mortality table” means a mortality
table, modified as appropriate by the Secretary of the Treas-
ury, based on the mortality table specified for the plan year
under subparagraph (A) of section 303(h)(3) (without regard to
subparagraph (C) or (D) of such section).

(ii) The term “applicable interest rate” means the adjusted
first, second, and third segment rates applied under rules simi-
lar to the rules of section 303(h)(2)(C) for the month before the
date of the distribution or such other time as the Secretary of
the Treasury may by regulations prescribe.
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(iii) For purposes of clause (ii), the adjusted first, second,
and third segment rates are the first, second, and third seg-
ment rates which would be determined under section
303(h)(2)(C) if—

(I) section 303(h)(2)(D) were applied by substituting
the average yields for the month described in clause (ii) for
the average yields for the 24-month period described in
such section,

(II) section 303(h)(2)(G)GE)II) were applied by sub-
stituting  “section  205(g)(3)(A)(11)(II)”  for  “section
302(b)(5)(B)(ii)II)”, and

(ITI) the applicable percentage under section
303(h)(2)(G) were determined in accordance with the fol-
lowing table:
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(h) For purposes of this section—

(1) The term “vested participant” means any participant
who has a nonforfeitable right (within the meaning of section
3(19)) to any portion of such participant’s accrued benefit.

(2)(A) The term “annuity starting date” means—

(i) the first day of the first period for which an amount
is payable as an annuity, or

(i1) in the case of a benefit not payable in the form of
an annuity, the first day on which all events have occurred
which entitle the participant to such benefit.

(B) For purposes of subparagraph (A), the first day of the
first period for which a benefit is to be received by reason of
disability shall be treated as the annuity starting date only if
such benefit is not an auxiliary benefit.

(3) The term “earliest retirement age” means the earliest
date on which, under the plan, the participant could elect to
receive retirement benefits.

(i) A plan may take into account in any equitable manner (as
determined by the Secretary of the Treasury) any increased costs
resulting from providing a qualified joint or survivor annuity or a
qualified preretirement survivor annuity.

() If the use of any participant’s accrued benefit (or any por-
tion thereof) as security for a loan meets the requirements of sub-
section (c)(4), nothing in this section shall prevent any distribution
required by reason of a failure to comply with the terms of such
loan.

(k) No consent of a spouse shall be effective for purposes of
subsection (g)(1) or (g)(2) (as the case may be) unless requirements
comparable to the requirements for spousal consent to an election
under subsection (c)(1)(A) are met.

(1) In prescribing regulations under this section, the Secretary
of the Treasury shall consult with the Secretary of Labor.

(29 U.S.C. 1055) Enacted September 2, 1974, P.L. 93-406, title I, sec. 205, 88
Stat. 862; amended August 23, 1984, P.L. 98-397, title I, sec. 103(a), 98 Stat. 1429;
amended October 22, 1986, P.L. 99-514, title XI, sec. 1139(c)(2), 1145(b), title XVIII,
sec. 1898(b)(1)(B), (2)(B), (3)(B), (4)B), (5)(B), (6)(B), 7(B), (8)(B), (9)(B), (10)(B),
(11)(B), (12)(B), (13)(B), (14)(B), 100 Stat. 2488, 2491, 2945, 2946, 2947, 2948, 2949,
2950, 2951; amended December 19, 1989, by means of clarification of prior amend-
ment, P.L. 101-239, title VII, sec. 7862(d)(7), (9)(A), 103 Stat. 2434; amended De-
cember 19, 1989, P.L. 101-239, title VII, secs. 7861(d)(2), 7862(d)(1)(B), (3), (6), (8),
(9)(B), 7891(a)(1), (b)(3), (), (e), 7894(c)(7), 103 Stat. 2431, 2434, 2445, 2447, 2449;
amended December 3, 1994, P.L. 103-465, title VII, sec. 767(c)(2), 108 Stat. 5039,
amended August 20, 1996, P.L. 104-188, title I, sec. 1451(b), 110 Stat 1815; amend-
ed August 5, 1997, P.L. 105-34, title X, sec. 1071(b)(2), title XVI, sec. 1601(d)(5),
111 Stat. 948, 1089; amended August 17, 2006, P.L.. 109-280, secs. 302(a), 1004(b),

1102(a)(2)(A), 120 Stat. 920, 1054, 1056; amended December 23, 2008, P.L. 110-458,
sec. 103(b)(1), 122 Stat. 5103.

OTHER PROVISIONS RELATING TO FORM AND PAYMENT OF BENEFITS

SEC. 206. [1056] (a) Each pension plan shall provide that un-
less the participant otherwise elects, the payment of benefits under
the plan to the participant shall begin not later than the 60th day
after the latest of the close of the plan year in which—

(1) occurs the date on which the participant attains the
earlier of age 65 or the normal retirement age specified under
the plan,
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(2) occurs the 10th anniversary of the year in which the
participant commenced participation in the plan, or
(3) the participant terminates his service with the em-
ployer.
In the case of a plan which provides for the payment of an early
retirement benefit, such plan shall provide that a participant who
satisfied the service requirements for such early retirement benefit,
but separated from the service (with any nonforfeitable right to an
accrued benefit) before satisfying the age requirement for such
early retirement benefit, is entitled upon satisfaction of such age
requirement to receive a benefit not less than the benefit to which
he would be entitled at the normal retirement age, actuarially re-
duced under regulations prescribed by the Secretary of the Treas-

ury.

(b) If—

(1) a participant or beneficiary is receiving benefits under

a pension plan, or

(2) a participant is separated from the service and has

non-forfeitable rights to benefits,

a plan may not decrease benefits of such a participant by reason
of any increase in the benefit levels payable under title II of the
Social Security Act [(42 U.S.C. 401 et seq.)] or the Railroad Retire-
ment Act of 1937 [Railroad Retirement Act of 1974 (45 U.S.C. 231
et seq.)]2%6—! or any increase in the wage base2%6—2 under such
title II, if such increase takes place after the date of the enactment
of this Act [September 2, 1974] or (if later) the earlier of the date
of first entitlement of such benefits or the date of such separation.

(¢) No pension plan may provide that any part of a partici-
pant’s accrued benefit derived from employer contributions (wheth-
er or not otherwise nonforfeitable) is forfeitable solely because of
withdrawal by such participant of any amount attributable to the
benefit derived from contributions made by such participant. The
preceding sentence shall not apply (1) to the accrued benefit of any
participant unless, at the time of such withdrawal, such participant
has a nonforfeitable right to at least 50 percent of such accrued
benefit, or (2) to the extent that an accrued benefit is permitted to
be forfeited in accordance with section 203(a)(3)(D)(iii).

(d)(1) Each pension plan shall provide that benefits provided
under the plan may not be assigned or alienated.

(2) For the purposes of paragraph (1) of this subsection, there
shall not be taken into account any voluntary and revocable assign-
ment of not to exceed 10 percent of any benefit payment, or of any
irrevocable assignment or alienation of benefits executed before the
date of enactment of this Act [September 2, 1974]. The preceding
sentence shall not apply to any assignment or alienation made for
the purposes of defraying plan administration costs. For purposes
of this paragraph a loan made to a participant or beneficiary shall
not be treated as an assignment or alienation if such loan is se-
cured by the participant’s accrued nonforfeitable benefit and is ex-
empt from the tax imposed by section 4975 of the Internal Revenue

206—1 See note 3-1.
206—2The current correct reference is to the contribution and benefit base under section 230
of the Social Security Act.
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Code of 1986 (relating to tax on prohibited transactions) by reason
of section 4975(d)(1) of such Code.

(3)(A) Paragraph (1) shall apply to the creation, assignment, or
recognition of a right to any benefit payable with respect to a par-
ticipant pursuant to a domestic relations order, except that para-
graph (1) shall not apply if the order is determined to be a quali-
fied domestic relations order. Each pension plan shall provide for
the payment of benefits in accordance with the applicable require-
ments of any qualified domestic relations order.

(B) For purposes of this paragraph—

(i) the term “qualified domestic relations order” means a
domestic relations order—

(I) which creates or recognizes the existence of an al-
ternate payee’s right to, or assigns to an alternate payee
the right to, receive all or a portion of the benefits payable
with respect to a participant under a plan, and

(II) with respect to which the requirements of sub-
paragraphs (C) and (D) are met, and
(i) the term “domestic relations order” means any judg-

ment, decree, or order (including approval of a property settle-

ment agreement) which—

(I) relates to the provision of child support, alimony
payments, or marital property rights to a spouse, former
spouse, child, or other dependent of a participant, and

(II) is made pursuant to a State domestic relations law
(including a community property law).

(C) A domestic relations order meets the requirements of this
subparagraph only if such order clearly specifies—

(i) the name and the last known mailing address (if any)
of the participant and the name and mailing address of each
alternate payee covered by the order,

(i) the amount or percentage of the participant’s benefits
to be paid by the plan to each such alternate payee, or the
manner in which such amount or percentage is to be deter-
mined,

(iii) the number of payments or period to which such order
applies, and

(iv) each plan to which such order applies.

(D) A domestic relations order meets the requirements of this
subparagraph only if such order—

(i) does not require a plan to provide any type or form of
benefit, or any option, not otherwise provided under the plan,

(ii) does not require the plan to provide increased benefits
(determined on the basis of actuarial value), and

(iii) does not require the payment of benefits to an alter-
nate payee which are required to be paid to another alternate
payee under another order previously determined to be a quali-
fied domestic relations order.

(E)d) A domestic relations order shall not be treated as failing
to meet the requirements of clause (i) of subparagraph (D) solely
because such order requires that payment of benefits be made to
an alternate payee—

(I) in the case of any payment before a participant has sep-
arated from service, on or after the date on which the partici-
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pant attains (or would have attained) the earliest retirement

age,

(II) as if the participant had retired on the date on which
such payment is to begin under such order (but taking into ac-
count only the present value of benefits actually accrued and
not taking into account the present value of any employer sub-
sidy for early retirement), and

(III) in any form in which such benefits may be paid under
the plan to the participant (other than in the form of a joint
and survivor annuity with respect to the alternate payee and
his or her subsequent spouse).

For purposes of subclause (II), the interest rate assumption used
in determining the present value shall be the interest rate specified
in the plan or, if no rate is specified, 5 percent.

(ii) For purposes of this subparagraph, the term “earliest re-
tirement age” means the earlier of—

(I) the date on which the participant is entitled to a dis-
tribution under the plan, or

(IT) the later of the date of the participant attains age 50
or the earliest date on which the participant could begin re-
ceiving benefits under the plan if the participant separated
from service.

(F) To the extent provided in any qualified domestic relations
order—

(i) the former spouse of a participant shall be treated as
a surviving spouse of such participant for purposes of section
205 (and any spouse of the participant shall not be treated as
a spouse of the participant for such purposes), and

(i1) if married for at least 1 year, the surviving former
spoufg)e shall be treated as meeting the requirements of section
205(f).

(G)1) In the case of any domestic relations order received by
a plan—

(I) the plan administrator shall promptly notify the partici-
pant and each alternate payee of the receipt of such order and
the plan’s procedures for determining the qualified status of
domestic relations orders, and

(IT) within a reasonable period after receipt of such order,
the plan administrator shall determine whether such order is
a qualified domestic relations order and notify the participant
and each alternate payee of such determination.

(ii)) Each plan shall establish reasonable procedures to deter-
mine the qualified status of domestic relations orders and to ad-
minister distributions under such qualified orders. Such proce-
dures—

(I) shall be in writing,

(IT) shall provide for the notification of each person speci-
fied in a domestic relations order as entitled to payment of
benefits under the plan (at the address included in the domes-
tic relations order) of such procedures promptly upon receipt by
the plan of the domestic relations order, and

(IIT) shall permit an alternate payee to designate a rep-
resentative for receipt of copies of notices that are sent to the
alternate payee with respect to a domestic relations order.
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(H)(i) During any period in which the issue of whether a do-
mestic relations order is a qualified domestic relations order is
being determined (by the plan administrator, by a court of com-
petent jurisdiction, or otherwise), the plan administrator shall sep-
arately account for the amounts (hereinafter in this subparagraph
referred to as the “segregated amounts”) which would have been
payable to the alternate payee during such period if the order had
been determined to be a qualified domestic relations order.

(i1) If within the 18-month period described in clause (v) the
order (or modification thereof) is determined to be a qualified do-
mestic relations order, the plan administrator shall pay the seg-
regated amounts (including any interest thereon) to the person or
persons entitled thereto.

(ii1) If within the 18-month period described in clause (v)—

(I) it is determined that the order is not a qualified domes-
tic relations order, or
(IT) the issue as to whether such order is a qualified do-
mestic relations order is not resolved,
then the plan administrator shall pay the segregated amounts (in-
cluding any interest thereon) to the person or persons who would
have been entitled to such amounts if there had been no order.

(iv) Any determination that an order is a qualified domestic re-
lations order which is made after the close of the 18-month period
described in clause (v) shall be applied prospectively only.

(v) For purposes of this subparagraph, the 18-month period de-
scribed in this clause is the 18-month period beginning with the
date on which the first payment would be required to be made
under the domestic relations order.

(I) If a plan fiduciary acts in accordance with part 4 of this
subtitle in—

(i) treating a domestic relations order as being (or not
being) a qualified domestic relations order, or
(i1) taking action under subparagraph (H),
then the plan’s obligation to the participant and each alternate
payee shall be discharged to the extent of any payment made pur-
suant to such Act.206—3

(J) A person who is an alternate payee under a qualified do-
mestic relations order shall be considered for purposes of any provi-
sion of this Act a beneficiary under the plan. Nothing in the pre-
ceding sentence shall permit a requirement under section 4001 of
the payment of more than 1 premium with respect to a participant
for any period.

(K) The term “alternate payee” means any spouse, former
spouse, child, or other dependent of a participant who is recognized
by a domestic relations order as having a right to receive all, or a
portion of, the benefits payable under a plan with respect to such
participant.

(L) This paragraph shall not apply to any plan to which para-
graph (1) does not apply.

(M) Payment of benefits by a pension plan in accordance with
the applicable requirements of a qualified domestic relations order

206—3 S0 in original. The word “Act” appears to be referring back to the an action taken by
the plan fidaciary and therefore should not be capitalized.
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shall not be treated as garnishment for purposes of section 303(a)
of the Consumer Credit Protection Act [15 U.S.C. 1673(a)l.

(N) In prescribing regulations under this paragraph, the Sec-
retary shall consult with the Secretary of the Treasury.

(4) Paragraph (1) shall not apply to any offset of a participant’s
benefits provided under an employee pension benefit plan against
a{l arr}ount that the participant is ordered or required to pay to the
plan if—

(A) the order or requirement to pay arises—

(i) under a judgment of conviction for a crime involv-
ing such plan,

(ii) under a civil judgment (including a consent order
or decree) entered by a court in an action brought in con-
nection with a violation (or alleged violation) of part 4 of
this subtitle, or

(iil) pursuant to a settlement agreement between the
Secretary and the participant, or a settlement agreement
between the Pension Benefit Guaranty Corporation and
the participant, in connection with a violation (or alleged
violation) of part 4 of this subtitle by a fiduciary or any
other person,

(B) the judgment, order, decree, or settlement agreement
expressly provides for the offset of all or part of the amount or-
dered or required to be paid to the plan against the partici-
pant’s benefits provided under the plan, and

(C) in a case in which the survivor annuity requirements
of section 205 apply with respect to distributions from the plan
to the participant, if the participant has a spouse at the time
at which the offset is to be made—

(1) either—

(I) such spouse has consented in writing to such
offset and such consent is witnessed by a notary public
or representative of the plan (or it is established to the
satisfaction of a plan representative that such consent
may not be obtained by reason of circumstances de-
scribed in section 205(c)(2)(B)), or

(IT) an election to waive the right of the spouse to
a qualified joint and survivor annuity or a qualified
preretirement survivor annuity is in effect in accord-
ance with the requirements of section 205(c),

(i) such spouse is ordered or required in such judg-
ment, order, decree, or settlement to pay an amount to the
plan in connection with a violation of part 4 of this sub-
title, or

(iii) in such judgment, order, decree, or settlement,
such spouse retains the right to receive the survivor annu-
ity under a qualified joint and survivor annuity provided
pursuant to section 205(a)(1) and under a qualified pre-
retirement survivor annuity provided pursuant to section
205(a)(2), determined in accordance with paragraph (5).

A plan shall not be treated as failing to meet the requirements of
section 205 solely by reason of an offset under this paragraph.

(5)(A) The survivor annuity described in paragraph (4)(C)(ii)
shall be determined as if—

July 1, 2010
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(i) the participant terminated employment on the date of
the offset,

(i) there was no offset,

(iii) the plan permitted commencement of benefits only on
or after normal retirement age,

(iv) the plan provided only the minimum-required qualified
joint and survivor annuity, and

(v) the amount of the qualified preretirement survivor an-
nuity under the plan is equal to the amount of the survivor an-
nuity payable under the minimum-required qualified joint and
survivor annuity.

(B) For purposes of this paragraph, the term “minimum-re-
quired qualified joint and survivor annuity” means the qualified
joint and survivor annuity which is the actuarial equivalent of the
participant’s accrued benefit (within the meaning of section 3(23))
and under which the survivor annuity is 50 percent of the amount
of the annuity which is payable during the joint lives of the partici-
pant and the spouse.

(e) LIMITATION ON DISTRIBUTIONS OTHER THAN LIFE ANNUITIES
Paip By THE PLAN.—

(1) IN GENERAL.—Notwithstanding any other provision of
this part, the fiduciary of a pension plan that is subject to the
additional funding requirements of section 303(j)(4) shall not
permit a prohibited payment to be made from a plan during a
period in which such plan has a liquidity shortfall (as defined
in section 303(G)(4)(E)1)).

(2) PROHIBITED PAYMENT.—For purposes of paragraph (1),
the term “prohibited payment” means—

(A) any payment, in excess of the monthly amount
paid under a single life annuity (plus any social security
supplements described in the last sentence of section
204(b)(1)(G)), to a participant or beneficiary whose annuity
starting date (as defined in section 205(h)(2)), that occurs
during the period referred to in paragraph (1),

(B) any payment for the purchase of an irrevocable
commitment from an insurer to pay benefits, and

(C) any other payment specified by the Secretary of
the Treasury by regulations.

(3) PERIOD OF SHORTFALL.—For purposes of this sub-
section, a plan has a liquidity shortfall during the period that
there is an underpayment of an installment under section
303(j)(3) by reason of section 303(j)(4)(A).

(4) COORDINATION WITH OTHER PROVISIONS.—Compliance
with this subsection shall not constitute a violation of any
other provision of this Act.

(f) MISSING PARTICIPANTS IN TERMINATED PLANS.—In the case
of a plan covered by section 4050, upon termination of the plan,
benefits of missing participants shall be treated in accordance with
section 4050.

(g)1 FUNDING-BASED LIMITS ON BENEFITS AND BENEFIT ACCRU-
ALS UNDER SINGLE-EMPLOYER PLANS.—

1PPA section 104(a) provides for a delayed effective date for multiple employer plans of cer-
tain cooperatives until as late as plan years beginning on or after 1/1/2017, with a special inter-
est rate applicable prior to the effective date. PPA section 105(a) provides for a delayed effective
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(1) FUNDING-BASED LIMITATION ON SHUTDOWN BENEFITS
AND OTHER UNPREDICTABLE CONTINGENT EVENT BENEFITS
UNDER SINGLE-EMPLOYER PLANS.—

(A) IN GENERAL.—If a participant of a defined benefit
plan which is a single-employer plan is entitled to an un-
predictable contingent event benefit payable with respect
to any event occurring during any plan year, the plan shall
provide that such benefit may not be provided if the ad-
justed funding target attainment percentage for such plan
year—

(i) is less than 60 percent, or

(i1) would be less than 60 percent taking into ac-
count such occurrence.

(B) EXEMPTION.—Subparagraph (A) shall cease to
apply with respect to any plan year, effective as of the first
day of the plan year, upon payment by the plan sponsor
of a contribution (in addition to any minimum required
contribution under section 303) equal to—

(1) in the case of subparagraph (A)(i), the amount
of the increase in the funding target of the plan (under
section 303) for the plan year attributable to the occur-
rence referred to in subparagraph (A), and

(i1) in the case of subparagraph (A)(ii), the amount
sufficient to result in an adjusted funding target at-
tainment percentage of 60 percent.

(C) UNPREDICTABLE CONTINGENT EVENT BENEFIT.—For
purposes of this paragraph, the term “unpredictable con-
tingent event benefit” means any benefit payable solely by
reason of—

(i) a plant shutdown (or similar event, as deter-
mined by the Secretary of the Treasury), or

(i1) an event other than the attainment of any age,
performance of any service, receipt or derivation of
any compensation, or occurrence of death or disability.

(2) LIMITATIONS ON PLAN AMENDMENTS INCREASING LIABIL-
ITY FOR BENEFITS.—

(A) IN GENERAL.—No amendment to a defined benefit
plan which is a single-employer plan which has the effect
of increasing liabilities of the plan by reason of increases
in benefits, establishment of new benefits, changing the
rate of benefit accrual, or changing the rate at which bene-
fits become nonforfeitable may take effect during any plan
year if the adjusted funding target attainment percentage
for such plan year is—

(i) less than 80 percent, or

(i1) would be less than 80 percent taking into ac-
count such amendment.

(B) EXEMPTION.—Subparagraph (A) shall cease to
apply with respect to any plan year, effective as of the first
day of the plan year (or if later, the effective date of the

date for certain PBGC settlement plans until plan years beginning on or after 1/1/2014. PPA
section 106(a) provides for a delayed effective date for plans of certain government contractors
until plan years beginning on or after 1/1/2011, with a special interest rate applicable prior to
the effective date.
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amendment), upon payment by the plan sponsor of a con-
tribution (in addition to any minimum required contribu-
tion under section 303) equal to—

(i) in the case of subparagraph (A)(i), the amount
of the increase in the funding target of the plan (under
section 303) for the plan year attributable to the
amendment, and

(i1) in the case of subparagraph (A)(ii), the amount
sufficient to result in an adjusted funding target at-
tainment percentage of 80 percent.

(C) EXCEPTION FOR CERTAIN BENEFIT INCREASES.—Sub-
paragraph (A) shall not apply to any amendment which
provides for an increase in benefits under a formula which
is not based on a participant’s compensation, but only if
the rate of such increase is not in excess of the contem-
poraneous rate of increase in average wages of partici-
pants covered by the amendment.

(3) LIMITATIONS ON ACCELERATED BENEFIT DISTRIBU-

TIONS.—

(A) FUNDING PERCENTAGE LESS THAN 60 PERCENT.—A
defined benefit plan which is a single-employer plan shall
provide that, in any case in which the plan’s adjusted
funding target attainment percentage for a plan year is
less than 60 percent, the plan may not pay any prohibited
payment after the valuation date for the plan year.

(B) BANKRUPTCY.—A defined benefit plan which is a
single-employer plan shall provide that, during any period
in which the plan sponsor is a debtor in a case under title
11, United States Code, or similar Federal or State law,
the plan may not pay any prohibited payment. The pre-
ceding sentence shall not apply on or after the date on
which the enrolled actuary of the plan certifies that the
adjusted funding target attainment percentage of such
plan is not less than 100 percent.

(C) LIMITED PAYMENT IF PERCENTAGE AT LEAST 60 PER-
CENT BUT LESS THAN 80 PERCENT.—

(i) IN GENERAL.—A defined benefit plan which is

a single-employer plan shall provide that, in any case
in which the plan’s adjusted funding target attainment
percentage for a plan year is 60 percent or greater but
less than 80 percent, the plan may not pay any prohib-
ited payment after the valuation date for the plan
year to the extent the amount of the payment exceeds
the lesser of—

(I) 50 percent of the amount of the payment
which could be made without regard to this sub-
section, or

(II) the present value (determined under guid-
ance prescribed by the Pension Benefit Guaranty
Corporation, using the interest and mortality as-
sumptions under section 205(g)) of the maximum
guarantee with respect to the participant under
section 4022.

(ii) ONE-TIME APPLICATION.—
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(I) IN GENERAL.—The plan shall also provide
that only 1 prohibited payment meeting the re-
quirements of clause (i) may be made with respect
to any participant during any period of consecu-
tive plan years to which the limitations under ei-
ther subparagraph (A) or (B) or this subparagraph
applies.

(II) TREATMENT OF BENEFICIARIES.—For pur-
poses of this clause, a participant and any bene-
ficiary on his behalf (including an alternate payee,
as defined in section 206(d)(3)(K)) shall be treated
as 1 participant. If the accrued benefit of a partici-
pant is allocated to such an alternate payee and
1 or more other persons, the amount under clause
(1) shall be allocated among such persons in the
same manner as the accrued benefit is allocated
unless the qualified domestic relations order (as
defined in section 206(d)(3)(B)(i)) provides other-
wise.

(D) EXCEPTION.—This paragraph shall not apply to
any plan for any plan year if the terms of such plan (as
in effect for the period beginning on September 1, 2005,
and ending with such plan year) provide for no benefit ac-
cruals with respect to any participant during such period.

(E) PROHIBITED PAYMENT.—For purpose of this para-
graph, the term “prohibited payment” means—

(i) any payment, in excess of the monthly amount
paid under a single life annuity (plus any social secu-
rity supplements described in the last sentence of sec-
tion 204(b)(1)(G)), to a participant or beneficiary
whose annuity starting date (as defined in section
205(h)(2)) occurs during any period a limitation under
subparagraph (A) or (B) is in effect,

(ii) any payment for the purchase of an irrevocable
commitment from an insurer to pay benefits, and

(iii) any other payment specified by the Secretary
of the Treasury by regulations.

Such term shall not include the payment of a benefit
which under section 203(e) may be immediately distrib-
uted without the consent of the participant.

(4) LIMITATION ON BENEFIT ACCRUALS FOR PLANS WITH SE-

VERE FUNDING SHORTFALLS.—

(A) IN GENERAL.—A defined benefit plan which is a
single-employer plan shall provide that, in any case in
which the plan’s adjusted funding target attainment per-
centage for a plan year is less than 60 percent, benefit ac-
cruals under the plan shall cease as of the valuation date
for the plan year.

(B) EXEMPTION.—Subparagraph (A) shall cease to
apply with respect to any plan year, effective as of the first
day of the plan year, upon payment by the plan sponsor
of a contribution (in addition to any minimum required
contribution under section 303) equal to the amount suffi-
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cient to result in an adjusted funding target attainment

percentage of 60 percent.

(5) RULES RELATING TO CONTRIBUTIONS REQUIRED TO AVOID
BENEFIT LIMITATIONS.—

(A) SECURITY MAY BE PROVIDED.—

(1) IN GENERAL.—For purposes of this subsection,
the adjusted funding target attainment percentage
shall be determined by treating as an asset of the plan
any security provided by a plan sponsor in a form
meeting the requirements of clause (ii).

(ii) FORM OF SECURITY.—The security required
under clause (i) shall consist of—

(I) a bond issued by a corporate surety com-
pany that is an acceptable surety for purposes of
section 412 of this Act,

(IT) cash, or United States obligations which
mature in 3 years or less, held in escrow by a
bank or similar financial institution, or

(ITT) such other form of security as is satisfac-
tory to the Secretary of the Treasury and the par-
ties involved.

(iii) ENFORCEMENT.—Any security provided under
clause (i) may be perfected and enforced at any time
after the earlier of—

(I) the date on which the plan terminates,

(IT) if there is a failure to make a payment of
the minimum required contribution for any plan
year beginning after the security is provided, the
due date for the payment under section 303(j), or

(IIT) if the adjusted funding target attainment
percentage is less than 60 percent for a consecu-
tive period of 7 years, the valuation date for the
last year in the period.

(iv) RELEASE OF SECURITY.—The security shall be
released (and any amounts thereunder shall be re-
funded together with any interest accrued thereon) at
such time as the Secretary of the Treasury may pre-
scribe in regulations, including regulations for partial
releases of the security by reason of increases in the
adjusted funding target attainment percentage.

(B) PREFUNDING BALANCE OR FUNDING STANDARD CAR-
RYOVER BALANCE MAY NOT BE USED.—No prefunding bal-
ance or funding standard carryover balance under section
303(f) may be used under paragraph (1), (2), or (4) to sat-
isfy any payment an employer may make under any such
paragraph to avoid or terminate the application of any lim-
itation under such paragraph.

(C) DEEMED REDUCTION OF FUNDING BALANCES.—

(i) IN GENERAL.—Subject to clause (iii), in any case
in which a benefit limitation under paragraph (1), (2),
(3), or (4) would (but for this subparagraph and deter-
mined without regard to paragraph (1)(B), (2)(B), or
(4)(B)) apply to such plan for the plan year, the plan
sponsor of such plan shall be treated for purposes of
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this Act as having made an election under section

303(f) to reduce the prefunding balance or funding

standard carryover balance by such amount as is nec-

essary for such benefit limitation to not apply to the
plan for such plan year.

(ii) EXCEPTION FOR INSUFFICIENT FUNDING BAL-
ANCES.—Clause (i) shall not apply with respect to a
benefit limitation for any plan year if the application
of clause (i) would not result in the benefit limitation
not applying for such plan year.

(iii) RESTRICTIONS OF CERTAIN RULES TO COLLEC-
TIVELY BARGAINED PLANS.—With respect to any benefit
limitation under paragraph (1), (2), or (4), clause (i)
shall only apply in the case of a plan maintained pur-
suant to 1 or more collective bargaining agreements
between employee representatives and 1 or more em-
ployers.

(6) NEW PLANS.—Paragraphs (1), (2), and (4) shall not
apply to a plan for the first 5 plan years of the plan. For pur-
poses of this paragraph, the reference in this paragraph to a
plan shall include a reference to any predecessor plan.

(7) PRESUMED UNDERFUNDING FOR PURPOSES OF BENEFIT
LIMITATIONS.—

(A) PRESUMPTION OF CONTINUED UNDERFUNDING.—In
any case in which a benefit limitation under paragraph (1),
(2), (3), or (4) has been applied to a plan with respect to
the plan year preceding the current plan year, the ad-
justed funding target attainment percentage of the plan for
the current plan year shall be presumed to be equal to the
adjusted funding target attainment percentage of the plan
for the preceding plan year until the enrolled actuary of
the plan certifies the actual adjusted funding target attain-
ment percentage of the plan for the current plan year.

(B) PRESUMPTION OF UNDERFUNDING AFTER 10TH
MONTH.—In any case in which no certification of the ad-
justed funding target attainment percentage for the cur-
rent plan year is made with respect to the plan before the
first day of the 10th month of such year, for purposes of
paragraphs (1), (2), (3), and (4), such first day shall be
deemed, for purposes of such paragraph, to be the valu-
ation date of the plan for the current plan year and the
plan’s adjusted funding target attainment percentage shall
be conclusively presumed to be less than 60 percent as of
such first day.

(C) PRESUMPTION OF UNDERFUNDING AFTER 4TH MONTH
FOR NEARLY UNDERFUNDED PLANS.—In any case in which—

(i) a benefit limitation under paragraph (1), (2),
(3), or (4) did not apply to a plan with respect to the
plan year preceding the current plan year, but the ad-
justed funding target attainment percentage of the
plan for such preceding plan year was not more than
10 percentage points greater than the percentage
which would have caused such paragraph to apply to
the plan with respect to such preceding plan year, and
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(i1) as of the first day of the 4th month of the cur-
rent plan year, the enrolled actuary of the plan has
not certified the actual adjusted funding target attain-
ment percentage of the plan for the current plan year,

until the enrolled actuary so certifies, such first day shall
be deemed, for purposes of such paragraph, to be the valu-
ation date of the plan for the current plan year and the ad-
justed funding target attainment percentage of the plan as
of such first day shall, for purposes of such paragraph, be
presumed to be equal to 10 percentage points less than the
adjusted funding target attainment percentage of the plan
for such preceding plan year.

(8) TREATMENT OF PLAN AS OF CLOSE OF PROHIBITED OR

CESSATION PERIOD.—For purposes of applying this part—

(A) OPERATION OF PLAN AFTER PERIOD.—Unless the
plan provides otherwise, payments and accruals will re-
sume effective as of the day following the close of the pe-
riod for which any limitation of payment or accrual of ben-
efits under paragraph (3) or (4) applies.

(B) TREATMENT OF AFFECTED BENEFITS.—Nothing in
this paragraph shall be construed as affecting the plan’s
treatment of benefits which would have been paid or ac-
crued but for this subsection.

(9) TERMS RELATING TO FUNDING TARGET ATTAINMENT PER-

CENTAGE.—For purposes of this subsection—

(A) IN GENERAL.—The term “funding target attain-
ment percentage” has the same meaning given such term
by section 303(d)(2).

(B) ADJUSTED FUNDING TARGET ATTAINMENT PERCENT-
AGE.—The term “adjusted funding target attainment per-
centage” means the funding target attainment percentage
which is determined under subparagraph (A) by increasing
each of the amounts under subparagraphs (A) and (B) of
section 303(d)(2) by the aggregate amount of purchases of
annuities for employees other than highly compensated
employees (as defined in section 414(q) of the Internal Rev-
enue Code of 1986) which were made by the plan during
the preceding 2 plan years.

(C) APPLICATION TO PLANS WHICH ARE FULLY FUNDED
WITHOUT REGARD TO REDUCTIONS FOR FUNDING BAL-
ANCES.—

(i) IN GENERAL.—In the case of a plan for any plan
year, if the funding target attainment percentage is
100 percent or more (determined without regard to the
reduction in the value of assets under section
303(f)(4)), the funding target attainment percentage
for purposes of subparagraphs (A) and (B) shall be de-
termined without regard to such reduction.

(i1) TRANSITION RULE.—Clause (i) shall be applied
to plan years beginning after 2007 and before 2011 by
substituting for “100 percent” the applicable percent-
age determined in accordance with the following table:
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In the case of a plan year The applicable

beginning in calendar year: percentage is

92

94

(ii1) LiMITATION.—Clause (ii) shall not apply with
respect to any plan year beginning after 2008 unless
the funding target attainment percentage (determined
without regard to the reduction in the value of assets
under section 303(f)(4)) of the plan for each preceding
plan year beginning after 2007 was not less than the
applicable percentage with respect to such preceding
plan year determined under clause (ii).

(D) SPECIAL RULE FOR CERTAIN YEARS.—Solely for pur-

poses of any applicable provision—

(i) IN GENERAL.—For plan years beginning on or
after October 1, 2008, and before October 1, 2010, the
adjusted funding target attainment percentage of a
plan shall be the greater of—

(I) such percentage, as determined without re-
gard to this subparagraph, or

(IT) the adjusted funding target attainment
percentage for such plan for the plan year begin-
ning after October 1, 2007, and before October 1,
2008, as determined under rules prescribed by the
Secretary of the Treasury.

(i1) SPECIAL RULE.—In the case of a plan for which
the valuation date is not the first day of the plan
year—

(I) clause (i) shall apply to plan years begin-
ning after December 31, 2007, and before January
1, 2010, and

(II) clause (1)(IT) shall apply based on the last
plan year beginning before November 1, 2007, as
determined under rules prescribed by the Sec-
retary of the Treasury.

(iii) APPLICABLE PROVISION.—For purposes of this
subparagraph, the term “applicable provision”
means—

(I) paragraph (3), but only for purposes of ap-
plying such paragraph to a payment which, as de-
termined under rules prescribed by the Secretary
of the Treasury, is a payment under a social secu-
rity leveling option which accelerates payments
under the plan before, and reduces payments
after, a participant starts receiving social security
benefits in order to provide substantially similar
aggregate payments both before and after such
benefits are received, and

(IT) paragraph (4).

(10) SECRETARIAL AUTHORITY FOR PLANS WITH ALTERNATE
VALUATION DATE.—In the case of a plan which has designated
a valuation date other than the first day of the plan year, the
Secretary of the Treasury may prescribe rules for the applica-
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tion of this subsection which are necessary to reflect the alter-
nate valuation date.

(11) SPECIAL RULE FOR 2008.—For purposes of this sub-
section, in the case of plan years beginning in 2008, the fund-
ing target attainment percentage for the preceding plan year
may be determined using such methods of estimation as the
Secretary of the Treasury may provide.

(29 U.S.C. 1056) Enacted September 2, 1974, 93-406, title I, sec. 206, 88 Stat.
864; amended August 23, 1984, P.L. 98-397, title I, sec. 104(a), 98 Stat. 1433;
amended October 22, 1986, P.L. 99-514, title XVIII, sec. 1898(c)(2)(B), (4)(B), (5),
(6)(B), (7)(B), 100 Stat. 2952, 2953, 2954; amended December 19, 1989, P.L. 101-
239, title VII, secs. 7891(a)(1), 7894(c)(8), (9), 103 Stat. 2445, 2449; amended Decem-
ber 3, 1994, P.L. 103-465, title VII, secs. 761(a)(9)(B)(1), 776(c)(2), 108 Stat. 5033,
5048; amended August 5, 1997, P.L. 105-34, title XV, sec. 1502(a), 111 Stat. 1058;
amended August 17, 2006, P.L. 109-280, secs. 103(a), 107(a)(9), (10), 410(b), 120
Stat. 809, 819, 935; amended December 23, 2008, P.L. 110-458, sec. 101(c)(1)(B)-
(G), 122 Stat. 5097.

[Section 207 repealed by section 107(d) of Public Law 109-280,
August 17, 2006]

MERGERS AND CONSOLIDATIONS OF PLANS OR TRANSFERS OF PLAN
ASSETS

SEC. 208. [1058] A pension plan may not merge or consolidate
with, or transfer its assets or liabilities to, any other plan after the
date of the enactment of this Act [September 2, 1974], unless each
participant in the plan would (if the plan then terminated) receive
a benefit immediately after the merger, consolidation, or transfer
which is equal to or greater than the benefit he would have been
entitled to receive immediately before the merger, consolidation, or
transfer (if the plan had then terminated). The preceding sentence
shall not apply to any transaction to the extent that participants
either before or after the transaction are covered under a multiem-
ployer plan to which title IV of this Act applies.

(29 U.S.C. 1058) Enacted September 2, 1974, P.L. 93-406, title I, sec. 208, 88

Stat. 865; amended September 26, 1980, P.L. 96-364, title IV, sec. 402(b)(1), 94
Stat. 1299.

RECORDKEEPING AND REPORTING REQUIREMENTS

SEC. 209. [1059]1 (a)(1) Except as provided by paragraph (2)
every employer shall, in accordance with such regulations as the
Secretary may prescribe, maintain records with respect to each of
his employees sufficient to determine the benefits due or which
may become due to such employees. The plan administrator shall
make a report, in such manner and at such time as may be pro-
vided in regulations prescribed by the Secretary, to each employee
who is a participant under the plan and who—

(A) requests such report, in such manner and at such time
as may be provided in such regulations,
(B) terminates his service with the employer, or
(C) has a 1l-year break in service (as defined in section
203(b)(3)(A)).
The employer shall furnish to the plan administrator the informa-
tion necessary for the administrator to make the reports required
by the preceding sentence. Not more than one report shall be re-
quired under subparagraph (A) in any 12-month period. Not more
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than one report shall be required under subparagraph (C) with re-
spect to consecutive l-year breaks in service. The report required
under this paragraph shall be in the same form, and contain the
same information, as periodic benefit statements under section
105(a).

(2)1 If more than one employer adopts a plan, each such
employer shall furnish to the plan administrator the informa-
tion necessary for the administrator to maintain the records,
and make the reports, required by paragraph (1). Such admin-
istrator shall maintain the records, and make the reports, re-
quired by paragraph (1).

(b) If any person who is required, under subsection (a) to fur-
nish information or maintain records for any plan year fails to com-
ply with such requirement, he shall pay to the Secretary a civil
penalty of $10 for each employee with respect to whom such failure
occurs, unless it is shown that such failure is due to reasonable
cause.

(29 U.S.C. 1059) Enacted September 2, 1974, P.L. 93-406, title I, sec. 209, 88
Stat. 865; amended December 23, 2008, P.L. 110-458, sec. 105(f), 122 Stat. 5105.
SEC. 210.1 MULTIPLE EMPLOYER PLANS AND OTHER SPECIAL RULES.

SEcC. 210. [1060] (a) Notwithstanding any other provision of
this part or part 3, the following provisions of this subsection shall
apply to a plan maintained by more than one employer:

(1) Section 202 shall be applied as if all employees of each
of the employers were employed by a single employer.

(2) Sections 203 and 204 shall be applied as if all such em-
ployers constituted a single employer, except that the applica-
tion of any rules with respect to breaks in service shall be
made under regulations prescribed by the Secretary.

(3) The minimum funding standard provided by section
302 shall be determined as if all participants in the plan were
employed by a single employer.

(b) For purposes of this part and part 3—

(1) in any case in which the employer maintains a plan of
a predecessor employer, service for such predecessor shall be
treated as service for the employer, and

(2) in any case in which the employer maintains a plan
which is not the plan maintained by a predecessor employer,
service for such predecessor shall, to the extent provided in
regulations prescribed by the Secretary of the Treasury, be
treated as service for the employer.

(c) For purposes of sections 202, 203, and 204, all corporations
which are members of a controlled group of corporations (within
the meaning of section 1563(a) of the Internal Revenue Code of
1986, determined without regard to section 1563(a)(4) and (e)(3)(C)
of such Code) shall be treated as employed by a single employer.
With respect to a plan adopted by more than one such corporation,
the minimum funding standard of section 302 shall be determined

1 Margin for paragraph (2) so in law.

1The heading for section 210 (as amended by section 903(b)(2)(A) of Public Law 109-280) ap-
plies December 31, 2009 pursuant to subsection (c) of such section 903. Prior to December 31,
2009, the heading reads as follows:

PLANS MAINTAINED BY MORE THAN ONE EMPLOYER, PREDECESSOR PLANS, AND EMPLOYER GROUPS
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as if all such employers were a single employer, and allocated to
each employer in accordance with regulations prescribed by the
Secretary of the Treasury.

(d) For purposes of sections 202, 203, and 204, under regula-
tions prescribed by the Secretary of the Treasury, all employees of
trades or businesses (whether or not incorporated) which are under
common control shall be treated as employed by a single employer.
The regulations prescribed under this subsection shall be based on
principles similar to the principles which apply in the case of sub-
section (c).

(e)1 SPECIAL RULES FOR ELIGIBLE COMBINED DEFINED BENEFIT
PLANS AND QUALIFIED CASH OR DEFERRED ARRANGEMENTS.—

(1) GENERAL RULE.—Except as provided in this subsection,
this Act shall be applied to any defined benefit plan or applica-
ble individual account plan which are part of an eligible com-
bined plan in the same manner as if each such plan were not
a part of the eligible combined plan.

(2) ELIGIBLE COMBINED PLAN.—For purposes of this sub-
section—

(A) IN GENERAL.—The term “eligible combined plan”
means a plan—

(1) which is maintained by an employer which, at
the time the plan is established, is a small employer,

(i1) which consists of a defined benefit plan and an
applicable individual account plan each of which quali-
fies under section 401(a) of the Internal Revenue Code
of 1986,

(iii) the assets of which are held in a single trust
forming part of the plan and are clearly identified and
allocated to the defined benefit plan and the applicable
individual account plan to the extent necessary for the
se%arate application of this Act under paragraph (1),
an

(iv) with respect to which the benefit, contribu-
tion, vesting, and nondiscrimination requirements of
subparagraphs (B), (C), (D), (E), and (F) are met.

For purposes of this subparagraph, the term “small em-

ployer” has the meaning given such term by section

4980D(d)(2) of the Internal Revenue Code of 1986, except
that such section shall be applied by substituting “500” for

“50” each place it appears.

(B) BENEFIT REQUIREMENTS.—

(1) IN GENERAL.—The benefit requirements of this
subparagraph are met with respect to the defined ben-
efit plan forming part of the eligible combined plan if
the accrued benefit of each participant derived from
employer contributions, when expressed as an annual
retirement benefit, is not less than the applicable per-
centage of the participant’s final average pay. For pur-
poses of this clause, final average pay shall be deter-
mined using the period of consecutive years (not ex-

1Subsection (e) (as added by section 903(b)(1) of Public Law 109-280) applies December 31,
2009 pursuant to subsection (c¢) of such section 903.
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ceeding 5) during which the participant had the great-
est aggregate compensation from the employer.

(i) APPLICABLE PERCENTAGE.—For purposes of
clause (i), the applicable percentage is the lesser of—

(I) 1 percent multiplied by the number of
years of service with the employer, or
(IT) 20 percent.

(iii) SPECIAL RULE FOR APPLICABLE DEFINED BEN-
EFIT PLANS.—If the defined benefit plan under clause
(i) is an applicable defined benefit plan as defined in
section 203(f)(3)(B) which meets the interest credit re-
quirements of section 204(b)(5)(B)(i), the plan shall be
treated as meeting the requirements of clause (i) with
respect to any plan year if each participant receives
pay credit for the year which is not less than the per-
centage of compensation determined in accordance
with the following table:

If the participant’s age as of the

beginning of the year is— The percentage is—
B0 OF 18SS weeieeiieeieiieeeiieeeieeeete e e et e e eeree e e rabee e sereeseeaeeenaneeas 2
Over 30 but less than 40 ...................... 4
40 or over but less than 50 6
B0 OF OVET eeeiiiiiieeeieiiiiiteeee e e ettt ee e e s e siirteeeeesssainneeeeseessnaenees 8.

(iv) YEARS OF SERVICE.—For purposes of this sub-
paragraph, years of service shall be determined under
the rules of paragraphs (1), (2), and (3) of section
203(b), except that the plan may not disregard any
year of service because of a participant making, or fail-
ing to make, any elective deferral with respect to the
qualified cash or deferred arrangement to which sub-
paragraph (C) applies.

(C) CONTRIBUTION REQUIREMENTS.—

(1) IN GENERAL.—The contribution requirements of
this subparagraph with respect to any applicable indi-
vidual account plan forming part of an eligible com-
bined plan are met if—

(I) the qualified cash or deferred arrangement
included in such plan constitutes an automatic
contribution arrangement, and

(II) the employer is required to make match-
ing contributions on behalf of each employee eligi-
ble to participate in the arrangement in an
amount equal to 50 percent of the elective con-
tributions of the employee to the extent such elec-
tive contributions do not exceed 4 percent of com-
pensation.

Rules similar to the rules of clauses (ii) and (iii) of sec-
tion 401(k)(12)(B) of the Internal Revenue Code of
1986 shall apply for purposes of this clause.

(i) NONELECTIVE CONTRIBUTIONS.—An applicable
individual account plan shall not be treated as failing
to meet the requirements of clause (i) because the em-
ployer makes nonelective contributions under the plan
but such contributions shall not be taken into account

July 1, 2010



FACOMP\ERISA\ERISA.CMD

Sec. 210 ERISA 104

in determining whether the requirements of clause

(1)(IT) are met.

(D) VESTING REQUIREMENTS.—The vesting require-
ments of this subparagraph are met if—

(1) in the case of a defined benefit plan forming
part of an eligible combined plan an employee who has
completed at least 3 years of service has a nonforfeit-
able right to 100 percent of the employee’s accrued
benefit under the plan derived from employer con-
tributions, and

(i1) in the case of an applicable individual account
plan forming part of eligible combined plan—

(I) an employee has a nonforfeitable right to
any matching contribution made under the quali-
fied cash or deferred arrangement included in
such plan by an employer with respect to any elec-
tive contribution, including matching contribu-
tions in excess of the contributions required under
subparagraph (C)G)(II), and

(II) an employee who has completed at least 3
years of service has a nonforfeitable right to 100
percent of the employee’s accrued benefit derived
under the arrangement from nonelective contribu-
tions of the employer.

For purposes of this subparagraph, the rules of section

203 shall apply to the extent not inconsistent with this

subparagraph.

(E) UNIFORM PROVISION OF CONTRIBUTIONS AND BENE-
FITS.—In the case of a defined benefit plan or applicable
individual account plan forming part of an eligible com-
bined plan, the requirements of this subparagraph are met
if all contributions and benefits under each such plan, and
all rights and features under each such plan, must be pro-
vided uniformly to all participants.

(F) REQUIREMENTS MUST BE MET WITHOUT TAKING INTO
ACCOUNT SOCIAL SECURITY AND SIMILAR CONTRIBUTIONS
AND BENEFITS OR OTHER PLANS.—

(i) IN GENERAL.—The requirements of this sub-
paragraph are met if the requirements of clauses (ii)
and (1ii) are met.

(ii) SOCIAL SECURITY AND SIMILAR CONTRIBU-
TIONS.—The requirements of this clause are met if—

(I) the requirements of subparagraphs (B) and
(C) are met without regard to section 401(1) of the
Internal Revenue Code of 1986, and

(IT) the requirements of sections 401(a)(4) and
410(b) of the Internal Revenue Code of 1986 are
met with respect to both the applicable defined
contribution plan and defined benefit plan forming
part of an eligible combined plan without regard
to section 401(l) of the Internal Revenue Code of
1986.

(iii) OTHER PLANS AND ARRANGEMENTS.—The re-
quirements of this clause are met if the applicable de-

July 1, 2010
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fined contribution plan and defined benefit plan form-
ing part of an eligible combined plan meet the require-
ments of sections 401(a)(4) and 410(b) of the Internal
Revenue Code of 1986 without being combined with
any other plan.

(3) NONDISCRIMINATION REQUIREMENTS FOR QUALIFIED

CASH OR DEFERRED ARRANGEMENT.—

(A) IN GENERAL.—A qualified cash or deferred ar-
rangement which is included in an applicable individual
account plan forming part of an eligible combined plan
shall be treated as meeting the requirements of section
401(k)(3)(A)(i) of the Internal Revenue Code of 1986 if the
requirements of paragraph (2) are met with respect to such
arrangement.

(B) MATCHING CONTRIBUTIONS.—In applying section
401(m)(11) of such Code to any matching contribution with
respect to a contribution to which paragraph (2)(C) applies,
the contribution requirement of paragraph (2)(C) and the
notice requirements of paragraph (5)(B) shall be sub-
stituted for the requirements otherwise applicable under
clauses (i) and (ii) of section 401(m)(11)(A) of such Code.
(4) AUTOMATIC CONTRIBUTION ARRANGEMENT.—For pur-

poses of this subsection—

(A) IN GENERAL.—A qualified cash or deferred ar-
rangement shall be treated as an automatic contribution
arrangement if the arrangement—

(1) provides that each employee eligible to partici-
pate in the arrangement is treated as having elected
to have the employer make elective contributions in an
amount equal to 4 percent of the employee’s com-
pensation unless the employee specifically elects not to
have such contributions made or to have such con-
tributions made at a different rate, and

(i1) meets the notice requirements under subpara-
graph (B).

(B) NOTICE REQUIREMENTS.—

(i) IN GENERAL.—The requirements of this sub-
paragraph are met if the requirements of clauses (ii)
and (iii) are met.

(ii) REASONABLE PERIOD TO MAKE ELECTION.—The
requirements of this clause are met if each employee
to whom subparagraph (A)(i) applies—

(I) receives a notice explaining the employee’s
right under the arrangement to elect not to have
elective contributions made on the employee’s be-
half or to have the contributions made at a dif-
ferent rate, and

(IT) has a reasonable period of time after re-
ceipt of such notice and before the first elective
contribution is made to make such election.

(iii) ANNUAL NOTICE OF RIGHTS AND OBLIGA-
TIONS.—The requirements of this clause are met if
each employee eligible to participate in the arrange-
ment is, within a reasonable period before any year,
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given notice of the employee’s rights and obligations

under the arrangement.

The requirements of this subparagraph shall not be treat-
ed as met unless the requirements of clauses (i) and (ii) of
section 401(k)(12)(D) of the Internal Revenue Code of 1986
are met with respect to the notices described in clauses (ii)
and (iii) of this subparagraph.

(5) COORDINATION WITH OTHER REQUIREMENTS.—

(A) TREATMENT OF SEPARATE PLANS.—The except
clause in section 3(35) shall not apply to an eligible com-
bined plan.

(B) REPORTING.—An eligible combined plan shall be
treated as a single plan for purposes of section 103.

(6) APPLICABLE INDIVIDUAL ACCOUNT PLAN.—For purposes
of this subsection—

(A) IN GENERAL.—The term “applicable individual ac-
count plan” means an individual account plan which in-
cludes a qualified cash or deferred arrangement.

(B) QUALIFIED CASH OR DEFERRED ARRANGEMENT.—
The term “qualified cash or deferred arrangement” has the
meaning given such term by section 401(k)(2) of the Inter-
nal Revenue Code of 1986.

(29 U.S.C. 1060) Enacted September 2, 1974, P.L. 93406, title I, sec. 210, 88
Stat. 866; amended December 19, 1989, P.L. 101-239, title VII, secs. 7891(a)(1),

7894(c)(10), 103 Stat. 2445, 2449; amended August 17, 2006, P.L. 109-280, sec.
903(b)(1), (2)(A), 120 Stat. 1044, 1048.

EFFECTIVE DATES

SEc. 211. [1061] (a) Except as otherwise provided in this sec-
tion, this part shall apply in the case of plan years beginning after
the date of the enactment of this Act [September 2, 1974].

(b)(1) Except as otherwise provided in subsection (d), sections
205, 206(d), and 208 shall apply with respect to plan years begin-
ning after December 31, 1975.

(2) Except as otherwise provided in subsections (c¢) and (d) in
the case of a plan in existence on January 1, 1974, this part shall
apply in the case of plan years beginning after December 31, 1975.

(c)(1) In the case of a plan maintained on January 1, 1974,
pursuant to one or more agreements which the Secretary finds to
be collective bargaining agreements between employee organiza-
tions and one or more employers, no plan shall be treated as not
meeting the requirements of sections 204 and 205 solely by reason
of a supplementary or special plan provision (within the meaning
of paragraph (2)) for any plan year before the year which begins
after the earlier of—

(A) the date on which the last of such agreements relating
to the plan terminates (determined without regard to any ex-
tension thereof agreed to after the date of the enactment of
this Act [September 2, 1974]), or

(B) December 31, 1980.

For purposes of subparagraph (A) and section 307(c), any plan
amendment made pursuant to a collective bargaining agreement
relating to the plan which amends the plan solely to conform to
any requirement contained in this Act or the Internal Revenue



FACOMP\ERISA\ERISA.CMD

July 1, 2010

107 ERISA Sec. 211

Code of 1986 shall not be treated as a termination of such collective
bargaining agreement. This paragraph shall not apply unless the
Secretary determines that the participation and vesting rules in ef-
fect on the date of enactment of this Act [September 2, 1974] are
not less favorable to participants, in the aggregate, than the rules
provided under sections 202, 203, and 204.

(2) For purposes of paragraph (1), the term “supplementary or
special plan provision” means any plan provision which—

(A) provides supplementary benefits, not in excess of one-
third of the basic benefit, in the form of an annuity for the life
of the participant, or

(B) provides that, under a contractual agreement based on
medical evidence as to the effects of working in an adverse en-
vironment for an extended period of time, a participant having
25 years of service is to be treated as having 30 years of serv-
ice.

(38) This subsection shall apply with respect to a plan if (and
only if) the application of this subsection results in a later effective
date for this part than the effective date required by subsection (b).

(d) If the administrator of a plan elects under section 1017(d)
of this Act to make applicable to a plan year and to all subsequent
plan years the provisions of the Internal Revenue Code of
1986 211—1 relating to participation, vesting, funding, and form of
benefit, this part shall apply to the first plan year to which such
election applies and to all subsequent plan years.

(e)(1) No pension plan to which section 202 applies may make
effective any plan amendment with respect to breaks in service
(which amendment is made or becomes effective after January 1,
1974, and before the date on which section 202 first becomes effec-
tive with respect to such plan) which provides that any employee’s
participation in the plan would commence at any date later than
the later of—

(A) the date on which his participation would commence
under the break in service rules of section 202(b), or

(B) the date on which his participation would commence
under the plan as in effect on January 1, 1974.

(2) No pension plan to which section 203 applies may make ef-
fective any plan amendment with respect to breaks in service
(which amendment is made or becomes effective after January 1,
1974, and before the date on which section 203 first becomes effec-
tive with respect to such plan) if such amendment provides that
the nonforfeitable benefit derived from employer contributions to
which any employee would be entitled is less than the lesser of the
nonforfeitable benefit derived from employer contributions to which
he would be entitled under—

(A) the break in service rules of section 202(b)(3), or

(B) the plan as in effect on January 1, 1974.

Subparagraph (B) shall not apply if the break in service rules
under the plan would have been in violation of any law or rule of
law in effect on January 1, 1974.

211—1The original reference here to the Internal Revenue Code of 1954 was changed in a glob-
al amendment (with other similar references in the Act) to the current reference to the 1986
Code.



FACOMP\ERISA\ERISA.CMD

Sec. 301 ERISA 108

(f) The preceding provisions of this section shall not apply with
respect to amendments made to this part in provisions enacted
after the date of the enactment of this Act.

(29 U.S.C. 1061) Enacted September 2, 1974, P.L. 93406, title I, sec. 211, 88
Stat. 867; amended April 7, 1986, P.L. 99-272, title XI, sec. 11015(a)(1)(B), 100 Stat.

265; amended December 19, 1989, P.L. 101-239, title VII, secs. 7891(a)(1)
7894(h)(2), 103 Stat. 2445, 2451.

PART 3—FUNDING !
COVERAGE

SEcC. 301. [1081] (a) This part shall apply to any employee
pension benefit plan described in section 4(a), (and not exempted
under section 4(b)), other than—

(1) an employee welfare benefit plan;

(2) an insurance contract plan described in subsection (b);

(3) a plan which is unfunded and is maintained by an em-
ployer primarily for the purpose of providing deferred com-
pensation for a select group of management or highly com-
pensated employees;

(4)(A) a plan which is established and maintained by a so-
ciety, order, or association described in section 501(c)(8) or (9)
of the Internal Revenue Code of 1986, if no part of the con-
tributions to or under such plan are made by employers of par-
ticipants in such plan; or

(B) a trust described in section 501(c)(18) of such Code;

(5) a plan which has not at any time after the date of en-
actment of this Act [September 2, 1974] provided for employer
contributions;

(6) an agreement providing payments to a retired partner
or deceased partner or a deceased partner’s successor in inter-
e§t as described in section 736 of the Internal Revenue Code
of 1986;

(7) an individual retirement account or annuity as de-
scribed in section 408(a) of the Internal Revenue Code of
1954 301—1_or a retirement bond described in section 409 of the
Internal Revenue Code of 1954 (as effective for obligations
issued before January 1, 1984);

(8) an individual account plan (other than a money pur-
chase plan) and a defined benefit plan to the extent it is treat-
ed as an individual account plan (other than a money purchase
plan) under section 3(35)(B) of this title;

(9) an excess benefit plan; or

(10) any plan, fund or program under which an employer,
all of whose stock is directly or indirectly owned by employees,
former employees or their beneficiaries, proposes through an
unfunded arrangement to compensate retired employees for
benefits which were forfeited by such employees under a pen-
sion plan maintained by a former employer prior to the date
such pension plan became subject to this Act.

1For provisions of law for sections 301 through 308 in effect prior to the enactment of the
Pension Protection Act of 2006 (Public Law 109-280), see appendix at the end of this Act.

301—1 S0 in original. The intended reference appears to be to the Internal Revenue Code of
1986 in the first instance in this paragraph and to the Internal Revenue Code of 1954 in the
second instance.

July 1, 2010
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(b) For the purposes of paragraph (2) of subsection (a) a plan
is an “insurance contract plan” if—

(1) the plan is funded exclusively by the purchase of indi-
vidual insurance contracts,

(2) such contracts provide for level annual premium pay-
ments to be paid extending not later than the retirement age
for each individual participating in the plan, and commencing
with the date the individual became a participant in the plan
(or, in the case of an increase in benefits, commencing at the
time such increase becomes effective),

(3) benefits provided by the plan are equal to the benefits
provided under each contract at normal retirement age under
the plan and are guaranteed by an insurance carrier (licensed
under the laws of a State to do business with the plan) to the
extent premiums have been paid,

(4) premiums payable for the plan year, and all prior plan
years under such contracts have been paid before lapse or
there is reinstatement of the policy,

(5) no rights under such contracts have been subject to a
security interest at any time during the plan year, and

(6) no policy loans are outstanding at any time during the
plan year.

A plan funded exclusively by the purchase of group insurance con-
tracts which is determined under regulations prescribed by the Sec-
retary of the Treasury to have the same characteristics as contracts
described in the preceding sentence shall be treated as a plan de-
scribed in this subsection.

(¢) This part applies, with respect to a terminated multiem-
ployer plan to which section 4021 applies, until the last day of the
plan year in which the plan terminates, within the meaning of sec-
tion 4041A(a)(2).

(29 U.S.C. 1081) Enacted September 2, 1974, P.L. 93-406, title I, sec. 301, 88
Stat. 868; amended September 26, 1980, P.L. 96-364, title III, sec. 304(a), title IV,
sec. 411(b), 94 Stat. 1293, 1308; amended December 19, 1989, P.L. 101-239, title
VII, secs. 7891(a)(1), 7894(d)(1), (4), 103 Stat. 2445, 2449; amended August 17, 2006,
P.L. 109-280, sec. 201(c)(1), 120 Stat. 868.

SEC. 302. MINIMUM FUNDING STANDARDS. 1!

(a) REQUIREMENT TO MEET MINIMUM FUNDING STANDARD.—

(1) IN GENERAL.—A plan to which this part applies shall
satisfy the minimum funding standard applicable to the plan
for any plan year.

(2) MINIMUM FUNDING STANDARD.—For purposes of para-
graph (1), a plan shall be treated as satisfying the minimum
funding standard for a plan year if—

(A) in the case of a defined benefit plan which is a sin-
gle-employer plan, the employer makes contributions to or
under the plan for the plan year which, in the aggregate,

1PPA section 104(a) provides for a delayed effective date for multiple employer plans of cer-
tain cooperatives until as late as plan years beginning on or after 1/1/2017, with a special inter-
est rate applicable prior to the effective date. PPA section 105(a) provides for a delayed effective
date for certain PBGC settlement plans until plan years beginning on or after 1/1/2014. PPA
section 106(a) provides for a delayed effective date for plans of certain government contractors
until plan years beginning on or after 1/1/2011, with a special interest rate applicable prior to
the effective date.
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are not less than the minimum required contribution de-
termined under section 303 for the plan for the plan year,
(B) in the case of a money purchase plan which is a
single-employer plan, the employer makes contributions to
or under the plan for the plan year which are required
under the terms of the plan, and
(C) in the case of a multiemployer plan, the employers
make contributions to or under the plan for any plan year
which, in the aggregate, are sufficient to ensure that the
plan does not have an accumulated funding deficiency
under section 304 as of the end of the plan year.
(b) LIABILITY FOR CONTRIBUTIONS.—

(1) IN GENERAL.—Except as provided in paragraph (2), the
amount of any contribution required by this section (including
any required installments under paragraphs (3) and (4) of sec-
tion 303(j)) shall be paid by the employer responsible for mak-
ing contributions to or under the plan.

(2) JOINT AND SEVERAL LIABILITY WHERE EMPLOYER MEM-
BER OF CONTROLLED GROUP.—If the employer referred to in
paragraph (1) is a member of a controlled group, each member
of such group shall be jointly and severally liable for payment
of such contributions.

(3) MULTIEMPLOYER PLANS IN CRITICAL STATUS.—Para-
graph (1) shall not apply in the case of a multiemployer plan
for any plan year in which the plan is in critical status pursu-
ant to section 305. This paragraph shall only apply if the plan
sponsor adopts a rehabilitation plan in accordance with section
305(e) and complies with the terms of such rehabilitation plan
(and any updates or modifications of the plan).

(¢) VARIANCE FROM MINIMUM FUNDING STANDARDS.—

(1) WAIVER IN CASE OF BUSINESS HARDSHIP.—

(A) IN GENERAL.—If—

(i) an employer is (or in the case of a multiem-
ployer plan, 10 percent or more of the number of em-
ployers contributing to or under the plan are) unable
to satisfy the minimum funding standard for a plan
year without temporary substantial business hardship
(substantial business hardship in the case of a multi-
employer plan), and

(i1) application of the standard would be adverse
to the interests of plan participants in the aggregate,

the Secretary of the Treasury may, subject to subpara-

graph (C), waive the requirements of subsection (a) for
such year with respect to all or any portion of the min-
imum funding standard. The Secretary of the Treasury
shall not waive the minimum funding standard with re-
spect to a plan for more than 3 of any 15 (5 of any 15 in
the case of a multiemployer plan) consecutive plan years.

(B) EFFECTS OF WAIVER.—If a waiver is granted under
subparagraph (A) for any plan year—

(i) in the case of a single-employer plan, the min-
imum required contribution under section 303 for the
plan year shall be reduced by the amount of the
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waived funding deficiency and such amount shall be

amortized as required under section 303(e), and

(ii) in the case of a multiemployer plan, the fund-
ing standard account shall be credited under section
304(b)(3)(C) with the amount of the waived funding
deficiency and such amount shall be amortized as re-
quired under section 304(b)(2)(C).

(C) WAIVER OF AMORTIZED PORTION NOT ALLOWED.—
The Secretary of the Treasury may not waive under sub-
paragraph (A) any portion of the minimum funding stand-
ard under subsection (a) for a plan year which is attrib-
utable to any waived funding deficiency for any preceding
plan year.

(2) DETERMINATION OF BUSINESS HARDSHIP.—For purposes
of this subsection, the factors taken into account in deter-
mining temporary substantial business hardship (substantial
business hardship in the case of a multiemployer plan) shall
include (but shall not be limited to) whether or not—

(A) the employer is operating at an economic loss,

(B) there is substantial unemployment or under-
employment in the trade or business and in the industry
concerned,

(C) the sales and profits of the industry concerned are
depressed or declining, and

(D) it is reasonable to expect that the plan will be con-
tinued only if the waiver is granted.

(3) WAIVED FUNDING DEFICIENCY.—For purposes of this
part, the term “waived funding deficiency” means the portion
of the minimum funding standard under subsection (a) (deter-
mined without regard to the waiver) for a plan year waived by
the Secretary of the Treasury and not satisfied by employer
contributions.

(4) SECURITY FOR WAIVERS FOR SINGLE-EMPLOYER PLANS,
CONSULTATIONS.—

(A) SECURITY MAY BE REQUIRED.—

(1) IN GENERAL.—Except as provided in subpara-
graph (C), the Secretary of the Treasury may require
an employer maintaining a defined benefit plan which
is a single-employer plan (within the meaning of sec-
tion 4001(a)(15)) to provide security to such plan as a
condition for granting or modifying a waiver under
paragraph (1).

(11) SPECIAL RULES.—Any security provided under
clause (i) may be perfected and enforced only by the
Pension Benefit Guaranty Corporation, or at the direc-
tion of the Corporation, by a contributing sponsor
(within the meaning of section 4001(a)(13)), or a mem-
ber of such sponsor’s controlled group (within the
meaning of section 4001(a)(14)).

(B) CONSULTATION WITH THE PENSION BENEFIT GUAR-
ANTY CORPORATION.—Except as provided in subparagraph
(C), the Secretary of the Treasury shall, before granting or
modifying a waiver under this subsection with respect to
a plan described in subparagraph (A)(i)—
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(1) provide the Pension Benefit Guaranty Corpora-
tion with—

(I) notice of the completed application for any
waiver or modification, and

(IT) an opportunity to comment on such appli-
cat&on within 30 days after receipt of such notice,
an
(11) consider—

(I) any comments of the Corporation under
clause (1)(II), and

(I) any views of any employee organization
(within the meaning of section 3(4)) representing
participants in the plan which are submitted in
writing to the Secretary of the Treasury in connec-
tion with such application.

Information provided to the Corporation under this sub-
paragraph shall be considered tax return information and
subject to the safeguarding and reporting requirements of
section 6103(p) of the Internal Revenue Code of 1986.

(C) EXCEPTION FOR CERTAIN WAIVERS.—

(1) IN GENERAL.—The preceding provisions of this
paragraph shall not apply to any plan with respect to
which the sum of—

(I) the aggregate unpaid minimum required
contributions for the plan year and all preceding
plan years, and

(II) the present value of all waiver amortiza-
tion installments determined for the plan year
and succeeding plan years under section 303(e)(2),

is less than $1,000,000.

(ii) TREATMENT OF WAIVERS FOR WHICH APPLICA-
TIONS ARE PENDING.—The amount described in clause
(1)(I) shall include any increase in such amount which
would result if all applications for waivers of the min-
imum funding standard under this subsection which
are pending with respect to such plan were denied.

(1i1) UNPAID MINIMUM REQUIRED CONTRIBUTION.—
For purposes of this subparagraph—

(I) IN GENERAL.—The term “unpaid minimum
required contribution” means, with respect to any
plan year, any minimum required contribution
under section 303 for the plan year which is not
paid on or before the due date (as determined
under section 303(j)(1)) for the plan year.

(IT) ORDERING RULE.—For purposes of sub-
clause (I), any payment to or under a plan for any
plan year shall be allocated first to unpaid min-
imum required contributions for all preceding plan
years on a first-in, first-out basis and then to the
minimum required contribution under section 303
for the plan year.

(5) SPECIAL RULES FOR SINGLE-EMPLOYER PLANS.—
(A) APPLICATION MUST BE SUBMITTED BEFORE DATE 22
MONTHS AFTER CLOSE OF YEAR.—In the case of a single-em-
July 1, 2010
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ployer plan, no waiver may be granted under this sub-
section with respect to any plan for any plan year unless
an application therefor is submitted to the Secretary of the
Treasury not later than the 15th day of the 3rd month be-
ginning after the close of such plan year.

(B) SPECIAL RULE IF EMPLOYER IS MEMBER OF CON-
TROLLED GROUP.—In the case of a single-employer plan, if
an employer is a member of a controlled group, the tem-
porary substantial business hardship requirements of
paragraph (1) shall be treated as met only if such require-
ments are met—

(i) with respect to such employer, and
(i1) with respect to the controlled group of which
such employer is a member (determined by treating all
members of such group as a single employer).
The Secretary of the Treasury may provide that an anal-
ysis of a trade or business or industry of a member need
not be conducted if such Secretary determines such anal-
ysis is not necessary because the taking into account of
such member would not significantly affect the determina-
tion under this paragraph.
(6) ADVANCE NOTICE.—

(A) IN GENERAL.—The Secretary of the Treasury shall,
before granting a waiver under this subsection, require
each applicant to provide evidence satisfactory to such Sec-
retary that the applicant has provided notice of the filing
of the application for such waiver to each affected party (as
defined in section 4001(a)(21)). Such notice shall include a
description of the extent to which the plan is funded for
benefits which are guaranteed under title IV and for ben-
efit liabilities.

(B) CONSIDERATION OF RELEVANT INFORMATION.—The
Secretary of the Treasury shall consider any relevant in-
formation provided by a person to whom notice was given
under subparagraph (A).

(7) RESTRICTION ON PLAN AMENDMENTS.—

(A) IN GENERAL.—No amendment of a plan which in-
creases the liabilities of the plan by reason of any increase
in benefits, any change in the accrual of benefits, or any
change in the rate at which benefits become nonforfeitable
under the plan shall be adopted if a waiver under this sub-
section or an extension of time under section 304(d) is in
effect with respect to the plan, or if a plan amendment de-
scribed in subsection (d)(2) which reduces the accrued ben-
efit of any participant has been made at any time in the
preceding 12 months (24 months in the case of a multiem-
ployer plan). If a plan is amended in violation of the pre-
ceding sentence, any such waiver, or extension of time,
shall not apply to any plan year ending on or after the
date on which such amendment is adopted.

(B) EXCEPTION.—Subparagraph (A) shall not apply to
any plan amendment which—
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(i) the Secretary of the Treasury determines to be
reasonable and which provides for only de minimis in-
creases in the liabilities of the plan,

(i) only repeals an amendment described in sub-
section (d)(2), or

(iii) is required as a condition of qualification
under part I of subchapter D of chapter 1 of the Inter-
nal Revenue Code of 1986.

(8) CROSS REFERENCE.—For corresponding duties of the
Secretary of the Treasury with regard to implementation of the
Internal Revenue Code of 1986, see section 412(c) of such Code.
(d) MISCELLANEOUS RULES.—

(1) CHANGE IN METHOD OR YEAR.—If the funding method
or a plan year for a plan is changed, the change shall take ef-
fect only if approved by the Secretary of the Treasury.

(2) CERTAIN RETROACTIVE PLAN AMENDMENTS.—For pur-
poses of this section, any amendment applying to a plan year
which—

(A) is adopted after the close of such plan year but no
later than 2% months after the close of the plan year (or,
in the case of a multiemployer plan, no later than 2 years
after the close of such plan year),

(B) does not reduce the accrued benefit of any partici-
pant determined as of the beginning of the first plan year
to which the amendment applies, and

(C) does not reduce the accrued benefit of any partici-
pant determined as of the time of adoption except to the
extent required by the circumstances,

shall, at the election of the plan administrator, be deemed to
have been made on the first day of such plan year. No amend-
ment described in this paragraph which reduces the accrued
benefits of any participant shall take effect unless the plan ad-
ministrator files a notice with the Secretary of the Treasury
notifying him of such amendment and such Secretary has ap-
proved such amendment, or within 90 days after the date on
which such notice was filed, failed to disapprove such amend-
ment. No amendment described in this subsection shall be ap-
proved by the Secretary of the Treasury unless such Secretary
determines that such amendment is necessary because of a
temporary substantial business hardship (as determined under
subsection (c)(2)) or a substantial business hardship (as so de-
termined) in the case of a multiemployer plan and that a waiv-
er under subsection (c) (or, in the case of a multiemployer plan,
any extension of the amortization period under section 304(d))
is unavailable or inadequate.

(3) CONTROLLED GROUP.—For purposes of this section, the
term “controlled group” means any group treated as a single
employer under subsection (b), (¢), (m), or (o) of section 414 of
the Internal Revenue Code of 1986.

(29 U.S.C. 1082) Enacted amended August 17, 2006, P.L. 109-280, sec. 101(b),
202(d), 120 Stat. 784, 885; amended December 23, 2008, P.L. 110-458, secs.
101(a)(1), 102(b)(1)(A), 122 Stat. 5093, 5100.
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SEC. 303. MINIMUM FUNDING STANDARDS FOR SINGLE-EMPLOYER DE-
FINED BENEFIT PENSION PLANS.1

(a) MINIMUM REQUIRED CONTRIBUTION.—For purposes of this

section and section 302(a)(2)(A), except as provided in subsection

(f), the term “minimum required contribution” means, with respect
to any plan year of a single-employer plan—

(1) in any case in which the value of plan assets of the
plan (as reduced under subsection (f)(4)(B)) is less than the
funding target of the plan for the plan year, the sum of—

(A) the target normal cost of the plan for the plan
year,
(B) the shortfall amortization charge (if any) for the

pla(il for the plan year determined under subsection (c),

an

(C) the waiver amortization charge (if any) for the

plan for the plan year as determined under subsection (e);

or

(2) in any case in which the value of plan assets of the
plan (as reduced under subsection (f)(4)(B)) equals or exceeds
the funding target of the plan for the plan year, the target nor-
mal cost of the plan for the plan year reduced (but not below
zero) by such excess.

(b) TARGET NORMAL COST.—For purposes of this section:

(1) IN GENERAL.—Except as provided in subsection (i)(2)
with respect to plans in at-risk status, the term “target normal
cost” means, for any plan year, the excess of—

(A) the sum of—

(i) the present value of all benefits which are ex-
pected to accrue or to be earned under the plan during
the plan year, plus

(i) the amount of plan-related expenses expected
to be paid from plan assets during the plan year, over
(B) the amount of mandatory employee contributions

expected to be made during the plan year.

(2) SPECIAL RULE FOR INCREASE IN COMPENSATION.—For
purposes of this subsection, if any benefit attributable to serv-
ices performed in a preceding plan year is increased by reason
of any increase in compensation during the current plan year,
the increase in such benefit shall be treated as having accrued
during the current plan year.

(c) SHORTFALL AMORTIZATION CHARGE.—

(1) IN GENERAL.—For purposes of this section, the shortfall
amortization charge for a plan for any plan year is the aggre-
gate total (not less than zero) of the shortfall amortization in-
stallments for such plan year with respect to any shortfall am-
ortization base which has not been fully amortized under this
subsection.

1PPA section 104(a) provides for a delayed effective date for multiple employer plans of cer-
tain cooperatives until as late as plan years beginning on or after 1/1/2017, with a special inter-
est rate applicable prior to the effective date. PPA section 105(a) provides for a delayed effective
date for certain PBGC settlement plans until plan years beginning on or after 1/1/2014. PPA
section 106(a) provides for a delayed effective date for plans of certain government contractors
until plan years beginning on or after 1/1/2011, with a special interest rate applicable prior to
the effective date. PPA section 402 provides special rules for applying the provisions to certain
commercial airlines.
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(2) SHORTFALL AMORTIZATION INSTALLMENT.—For purposes
of paragraph (1)—

(A) DETERMINATION.—The shortfall amortization in-
stallments are the amounts necessary to amortize the
shortfall amortization base of the plan for any plan year
in level annual installments over the 7-plan-year period
beginning with such plan year.

(B) SHORTFALL INSTALLMENT.—The shortfall amortiza-
tion installment for any plan year in the 7-plan-year pe-
riod under subparagraph (A) with respect to any shortfall
amortization base is the annual installment determined
under subparagraph (A) for that year for that base.

(C) SEGMENT RATES.—In determining any shortfall
amortization installment under this paragraph, the plan
sponsor shall use the segment rates determined under sub-
paragraph (C) of subsection (h)(2), applied under rules
?}ilr)l(lil)ar to the rules of subparagraph (B) of subsection

2).

(D) SPECIAL ELECTION FOR ELIGIBLE PLAN YEARS.—

(i) IN GENERAL.—If a plan sponsor elects to apply
this subparagraph with respect to the shortfall amorti-
zation base of a plan for any eligible plan year (in this
subparagraph and paragraph (7) referred to as an
“election year”), then, notwithstanding subparagraphs
(A) and (B)—

(I) the shortfall amortization installments
with respect to such base shall be determined
under clause (ii) or (iii), whichever is specified in
the election, and

(IT) the shortfall amortization installment for
any plan year in the 9-plan-year period described
in clause (ii) or the 15-plan-year period described
in clause (iii), respectively, with respect to such
shortfall amortization base is the annual install-
ment determined under the applicable clause for
that year for that base.

(ii) 2 PLUS 7 AMORTIZATION SCHEDULE.—The short-
fall amortization installments determined under this
clause are—

(I) in the case of the first 2 plan years in the
9-plan-year period beginning with the election
year, interest on the shortfall amortization base of
the plan for the election year (determined using
the effective interest rate for the plan for the elec-
tion year), and

(IT) in the case of the last 7 plan years in such
9-plan-year period, the amounts necessary to am-
ortize the remaining balance of the shortfall amor-
tization base of the plan for the election year in
level annual installments over such last 7 plan
years (using the segment rates under subpara-
graph (C) for the election year).

(iii) 15-YEAR AMORTIZATION.—The shortfall amorti-
zation installments determined under this subpara-
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graph are the amounts necessary to amortize the
shortfall amortization base of the plan for the election
year in level annual installments over the 15-plan-
year period beginning with the election year (using the
segment rates under subparagraph (C) for the election
year).

(iv) ELECTION.—

(I) IN GENERAL.—The plan sponsor of a plan
may elect to have this subparagraph apply to not
more than 2 eligible plan years with respect to the
plan, except that in the case of a plan described
in section 106 of the Pension Protection Act of
2006, the plan sponsor may only elect to have this
subparagraph apply to a plan year beginning in
2011.

(II) AMORTIZATION SCHEDULE.—Such election
shall specify whether the amortization schedule
under clause (ii) or (iii) shall apply to an election
year, except that if a plan sponsor elects to have
this subparagraph apply to 2 eligible plan years,
the plan sponsor must elect the same schedule for
both years.

(ITT) OTHER RULES.—Such election shall be
made at such time, and in such form and manner,
as shall be prescribed by the Secretary of the
Treasury, and may be revoked only with the con-
sent of the Secretary of the Treasury. The Sec-
retary of the Treasury shall, before granting a
revocation request, provide the Pension Benefit
Guaranty Corporation an opportunity to comment
on the conditions applicable to the treatment of
any portion of the election year shortfall amortiza-
tion base that remains unamortized as of the rev-
ocation date.

(v) ELIGIBLE PLAN YEAR.—For purposes of this
subparagraph, the term “eligible plan year” means any
plan year beginning in 2008, 2009, 2010, or 2011, ex-
cept that a plan year shall only be treated as an eligi-
ble plan year if the due date under subsection (j)(1) for
the payment of the minimum required contribution for
such plan year occurs on or after the date of the enact-
ment of this subparagraph.

(vi) REPORTING.—A plan sponsor of a plan who
makes an election under clause (1) shall—

(I) give notice of the election to participants
and beneficiaries of the plan, and

(IT) inform the Pension Benefit Guaranty Cor-
poration of such election in such form and manner
as the Director of the Pension Benefit Guaranty
Corporation may prescribe.

(vii)) INCREASES IN REQUIRED INSTALLMENTS IN
CERTAIN CASES.—For increases in required contribu-
tions in cases of excess compensation or extraordinary
dividends or stock redemptions, see paragraph (7).
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(3) SHORTFALL AMORTIZATION BASE.—For purposes of this
section, the shortfall amortization base of a plan for a plan
year is—

(A) the funding shortfall of such plan for such plan
year, minus

(B) the present value (determined using the segment
rates determined under subparagraph (C) of subsection
(h)(2), applied under rules similar to the rules of subpara-
graph (B) of subsection (h)(2)) of the aggregate total of the
shortfall amortization installments and waiver amortiza-
tion installments which have been determined for such
plan year and any succeeding plan year with respect to the
shortfall amortization bases and waiver amortization bases
of the plan for any plan year preceding such plan year.

(4) FUNDING SHORTFALL.—For purposes of this section, the
fun()iinfg shortfall of a plan for any plan year is the excess (if
any) of—

(A) the funding target of the plan for the plan year,
over

(B) the value of plan assets of the plan (as reduced
under subsection (f)(4)(B)) for the plan year which are held
by the plan on the valuation date.

(5) EXEMPTION FROM NEW SHORTFALL AMORTIZATION
BASE.—

(A) IN GENERAL.—In any case in which the value of
plan assets of the plan (as reduced under subsection
(f)(4)(A)) is equal to or greater than the funding target of
the plan for the plan year, the shortfall amortization base
of the plan for such plan year shall be zero.

(B) TRANSITION RULE.—

(i) IN GENERAL.—Except as provided in clause (iii),
in the case of plan years beginning after 2007 and be-
fore 20111, only the applicable percentage of the fund-
ing target shall be taken into account under para-
graph (3)(A) in determining the funding shortfall for
purposes of paragraph (3)(A) and subparagraph (A).

(i1))1 APPLICABLE PERCENTAGE.—For purposes of
subparagraph (A), the applicable percentage shall be
determined in accordance with the following table:

In the case of a plan year The applicable
beginning in calendar year: percentage is
92

94

96.

(1i1) TRANSITION RELIEF NOT AVAILABLE FOR NEW
OR DEFICIT REDUCTION PLANS.—Clause (i) shall not
apply to a plan—
(I) which was not in effect for a plan year be-
ginning in 2007, or

1Section 115(b)(3) of the Pension Protection Act of 2006 (Public Law 109-280) provides:

(3) Section 430(c)(5)(B) of such Code and section 303(c)(5)(B) of such Act (relating to
phase-in of funding target for exemption from new shortfall amortization base) shall each
be applied by substituting “2012” for “2011” therein and by substituting for the table there-
in. See 120 Stat. 856 for substituted items in the table contained in clause (ii).
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(II) which was in effect for a plan year begin-
ning in 2007 and which was subject to section

302(d) (as in effect for plan years beginning in

2007) for such year, determined after the applica-

tion of paragraphs (6) and (9) thereof.

(6) EARLY DEEMED AMORTIZATION UPON ATTAINMENT OF
FUNDING TARGET.—In any case in which the funding shortfall
of a plan for a plan year is zero, for purposes of determining
the shortfall amortization charge for such plan year and suc-
ceeding plan years, the shortfall amortization bases for all pre-
ceding plan years (and all shortfall amortization installments
determined with respect to such bases) shall be reduced to
zero.

(7) INCREASES IN ALTERNATE REQUIRED INSTALLMENTS IN
CASES OF EXCESS COMPENSATION OR EXTRAORDINARY DIVIDENDS
OR STOCK REDEMPTIONS.—

(A) IN GENERAL.—If there is an installment accelera-
tion amount with respect to a plan for any plan year in the
restriction period with respect to an election year under
paragraph (2)(D), then the shortfall amortization install-
ment otherwise determined and payable under such para-
graph for such plan year shall, subject to the limitation
under subparagraph (B), be increased by such amount.

(B) TOTAL INSTALLMENTS LIMITED TO SHORTFALL
BASE.—Subject to rules prescribed by the Secretary of the
Treasury, if a shortfall amortization installment with re-
spect to any shortfall amortization base for an election
year is required to be increased for any plan year under
subparagraph (A)—

(i) such increase shall not result in the amount of
such installment exceeding the present value of such
installment and all succeeding installments with re-
spect to such base (determined without regard to such
increase but after application of clause (ii)), and

(i1) subsequent shortfall amortization installments
with respect to such base shall, in reverse order of the
otherwise required installments, be reduced to the ex-
tent necessary to limit the present value of such sub-
sequent shortfall amortization installments (after ap-
plication of this paragraph) to the present value of the
remaining unamortized shortfall amortization base.
(C) INSTALLMENT ACCELERATION AMOUNT.—For pur-

poses of this paragraph—

(1) IN GENERAL.—The term “installment accelera-
tion amount” means, with respect to any plan year in
a restriction period with respect to an election year,
the sum of—

(I) the aggregate amount of excess employee

compensation determined under subparagraph (D)

with respect to all employees for the plan year,

plus

(II) the aggregate amount of extraordinary
dividends and redemptions determined under sub-
paragraph (E) for the plan year.
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(il) ANNUAL LIMITATION.—The installment accel-
eration amount for any plan year shall not exceed the
excess (if any) of—

(I) the sum of the shortfall amortization in-
stallments for the plan year and all preceding
plan years in the amortization period elected
under paragraph (2)(D) with respect to the short-
fall amortization base with respect to an election
year, determined without regard to paragraph
(2)(D) and this paragraph, over

(IT) the sum of the shortfall amortization in-
stallments for such plan year and all such pre-
ceding plan years, determined after application of
paragraph (2)(D) (and in the case of any preceding
plan year, after application of this paragraph).

(iii) CARRYOVER OF EXCESS INSTALLMENT ACCEL-
ERATION AMOUNTS.—

(I) IN GENERAL.—If the installment accelera-
tion amount for any plan year (determined with-
out regard to clause (ii)) exceeds the limitation
under clause (ii), then, subject to subclause (II),
such excess shall be treated as an installment ac-
celeration amount with respect to the succeeding
plan year.

(IT) Cap To APPLY.—If any amount treated as
an installment acceleration amount under sub-
clause (I) or this subclause with respect any suc-
ceeding plan year, when added to other install-
ment acceleration amounts (determined without
regard to clause (ii)) with respect to the plan year,
exceeds the limitation under clause (ii), the por-
tion of such amount representing such excess
shall be treated as an installment acceleration
amount with respect to the next succeeding plan

ear.

(IIT) LIMITATION ON YEARS TO WHICH AMOUNTS
CARRIED FOR.—No amount shall be carried under
subclause (I) or (II) to a plan year which begins
after the first plan year following the last plan
year in the restriction period (or after the second
plan year following such last plan year in the case
of an election year with respect to which 15-year
amortization was elected under paragraph (2)(D)).

(IV) ORDERING RULES.—For purposes of apply-
ing subclause (II), installment acceleration
amounts for the plan year (determined without re-
gard to any carryover under this clause) shall be
applied first against the limitation under clause
(i1) and then carryovers to such plan year shall be
applied against such limitation on a first-in, first-
out basis.

(D) EXCESS EMPLOYEE COMPENSATION.—For purposes
of this paragraph—
July 1, 2010



FACOMP\ERISA\ERISA.CMD

121 ERISA Sec. 303

(1) IN GENERAL.—The term “excess employee com-
pensation” means, with respect to any employee for
any plan year, the excess (if any) of—

(I) the aggregate amount includible in income
under chapter 1 of the Internal Revenue Code of
1986 for remuneration during the calendar year in
which such plan year begins for services per-
formed by the employee for the plan sponsor
(whether or not performed during such calendar
year), over

(I1) $1,000,000.

(i1) AMOUNTS SET ASIDE FOR NONQUALIFIED DE-
FERRED COMPENSATION.—If during any calendar year
assets are set aside or reserved (directly or indirectly)
in a trust (or other arrangement as determined by the
Secretary of the Treasury), or transferred to such a
trust or other arrangement, by a plan sponsor for pur-
poses of paying deferred compensation of an employee
under a nonqualified deferred compensation plan (as
defined in section 409A of such Code) of the plan spon-
sor, then, for purposes of clause (i), the amount of such
assets shall be treated as remuneration of the em-
ployee includible in income for the calendar year un-
less such amount is otherwise includible in income for
such year. An amount to which the preceding sentence
applies shall not be taken into account under this
paragraph for any subsequent calendar year.

(iii)) ONLY REMUNERATION FOR CERTAIN POST-2009
SERVICES COUNTED.—Remuneration shall be taken
into account under clause (i) only to the extent attrib-
utable to services performed by the employee for the
plan sponsor after February 28, 2010.

(iv) EXCEPTION FOR CERTAIN EQUITY PAYMENTS.—

(I) IN GENERAL.—There shall not be taken
into account under clause (i)(I) any amount in-
cludible in income with respect to the granting
after February 28, 2010, of service recipient stock
(within the meaning of section 409A of the Inter-
nal Revenue Code of 1986) that, upon such grant,
is subject to a substantial risk of forfeiture (as de-
fined under section 83(c)(1) of such Code) for at
least 5 years from the date of such grant.

(IT) SECRETARIAL AUTHORITY.—The Secretary
of the Treasury may by regulation provide for the
application of this clause in the case of a person
other than a corporation.

(v) OTHER EXCEPTIONS.—The following amounts
includible in income shall not be taken into account
under clause (i)(D):

(I) CoMmMISSIONS.—Any remuneration payable
on a commission basis solely on account of income
directly generated by the individual performance
of the individual to whom such remuneration is
payable.
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(II) CERTAIN PAYMENTS UNDER EXISTING CON-
TRACTS.—Any remuneration consisting of non-
qualified deferred compensation, restricted stock,
stock options, or stock appreciation rights payable
or granted under a written binding contract that
was in effect on March 1, 2010, and which was not
modified in any material respect before such re-
muneration is paid.

(vi) SELF-EMPLOYED INDIVIDUAL TREATED AS EM-
PLOYEE.—The term “employee” includes, with respect
to a calendar year, a self-employed individual who is
treated as an employee under section 401(c) of such
Code for the taxable year ending during such calendar
year, and the term “compensation” shall include
earned income of such individual with respect to such
self-employment.

(vil) INDEXING OF AMOUNT.—In the case of any cal-
endar year beginning after 2010, the dollar amount
under clause (1)(II) shall be increased by an amount
equal to—

(I) such dollar amount, multiplied by

(IT) the cost-of-living adjustment determined
under section 1(f)(3) of such Code for the calendar
year, determined by substituting “calendar year
2009” for “calendar year 1992” in subparagraph
(B) thereof.

If the amount of any increase under clause (i) is not
a multiple of $1,000, such increase shall be rounded to
the next lowest multiple of $1,000.

(E) EXTRAORDINARY DIVIDENDS AND REDEMPTIONS.—

(1) IN GENERAL.—The amount determined under
this subparagraph for any plan year is the excess (if
any) of the sum of the dividends declared during the
plan year by the plan sponsor plus the aggregate
amount paid for the redemption of stock of the plan
spor%sor redeemed during the plan year over the great-
er of—

(I) the adjusted net income (within the mean-
ing of section 4043) of the plan sponsor for the
preceding plan year, determined without regard to
any reduction by reason of interest, taxes, depre-
ciation, or amortization, or

(I) in the case of a plan sponsor that deter-
mined and declared dividends in the same manner
for at least 5 consecutive years immediately pre-
ceding such plan year, the aggregate amount of
dividends determined and declared for such plan
year using such manner.

(ii) ONLY CERTAIN POST-2009 DIVIDENDS AND RE-
DEMPTIONS COUNTED.—For purposes of clause (i), there
shall only be taken into account dividends declared,
and redemptions occurring, after February 28, 2010.

(iii) EXCEPTION FOR INTRA-GROUP DIVIDENDS.—
Dividends paid by one member of a controlled group
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(as defined in section 302(d)(3)) to another member of
such group shall not be taken into account under
clause (3).

(iv) EXCEPTION FOR CERTAIN REDEMPTIONS.—Re-
demptions that are made pursuant to a plan main-
tained with respect to employees, or that are made on
account of the death, disability, or termination of em-
ployment of an employee or shareholder, shall not be
taken into account under clause (i).

(v) EXCEPTION FOR CERTAIN PREFERRED STOCK.—

(I) IN GENERAL.—Dividends and redemptions
with respect to applicable preferred stock shall not
be taken into account under clause (i) to the ex-
tent that dividends accrue with respect to such
stock at a specified rate in all events and without
regard to the plan sponsor’s income, and interest
accrues on any unpaid dividends with respect to
such stock.

(IT) APPLICABLE PREFERRED STOCK.—For pur-
poses of subclause (I), the term “applicable pre-
ferred stock” means preferred stock which was
issued before March 1, 2010 (or which was issued
after such date and is held by an employee benefit
plan subject to the provisions of this title).

(F) OTHER DEFINITIONS AND RULES.—For purposes of
this paragraph—

(1) PLAN SPONSOR.—The term “plan sponsor” in-
cludes any member of the plan sponsor’s controlled
group (as defined in section 302(d)(3)).

(ii)) RESTRICTION PERIOD.—The term “restriction
period” means, with respect to any election year—

(I) except as provided in subclause (II), the 3-
year period beginning with the election year (or, if
later, the first plan year beginning after December
31, 2009), and

(II) if the plan sponsor elects 15-year amorti-
zation for the shortfall amortization base for the
election year, the 5-year period beginning with the
election year (or, if later, the first plan year begin-
ning after December 31, 2009).

(iii) ELECTIONS FOR MULTIPLE PLANS.—If a plan
sponsor makes elections under paragraph (2)(D) with
respect to 2 or more plans, the Secretary of the Treas-
ury shall provide rules for the application of this para-
graph to such plans, including rules for the ratable al-
location of any installment acceleration amount among
such plans on the basis of each plan’s relative reduc-
tion in the plan’s shortfall amortization installment for
the first plan year in the amortization period de-
scribed in subparagraph (A) (determined without re-
gard to this paragraph).

(iv) MERGERS AND ACQUISITIONS.—The Secretary
of the Treasury shall prescribe rules for the applica-
tion of paragraph (2)(D) and this paragraph in any
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case where there is a merger or acquisition involving

? 1()la)n sponsor making the election under paragraph

2)(D).

(d) RULES RELATING TO FUNDING TARGET.—For purposes of
this section—

(1) FUNDING TARGET.—Except as provided in subsection
(i)(1) with respect to plans in at-risk status, the funding target
of a plan for a plan year is the present value of all benefits ac-
crued or earned under the plan as of the beginning of the plan
year.

(2) FUNDING TARGET ATTAINMENT PERCENTAGE.—The
“funding target attainment percentage” of a plan for a plan
year is the ratio (expressed as a percentage) which—

(A) the value of plan assets for the plan year (as re-
duced under subsection (f)(4)(B)), bears to

(B) the funding target of the plan for the plan year
(determined without regard to subsection (i)(1)).

(e) WAIVER AMORTIZATION CHARGE.—

(1) DETERMINATION OF WAIVER AMORTIZATION CHARGE.—
The waiver amortization charge (if any) for a plan for any plan
year is the aggregate total of the waiver amortization install-
ments for such plan year with respect to the waiver amortiza-
tion bases for each of the 5 preceding plan years.

(2) WAIVER AMORTIZATION INSTALLMENT.—For purposes of
paragraph (1)—

(A) DETERMINATION.—The waiver amortization install-
ments are the amounts necessary to amortize the waiver
amortization base of the plan for any plan year in level an-
nual installments over a period of 5 plan years beginning
with the succeeding plan year.

(B) WAIVER INSTALLMENT.—The waiver amortization
installment for any plan year in the 5-year period under
subparagraph (A) with respect to any waiver amortization
base is the annual installment determined under subpara-
graph (A) for that year for that base.

(3) INTEREST RATE.—In determining any waiver amortiza-
tion installment under this subsection, the plan sponsor shall
use the segment rates determined under subparagraph (C) of
subsection (h)(2), applied under rules similar to the rules of
subparagraph (B) of subsection (h)(2).

(4) WAIVER AMORTIZATION BASE.—The waiver amortization
base of a plan for a plan year is the amount of the waived
fun((li;lg deficiency (if any) for such plan year under section
302(c).

(5) EARLY DEEMED AMORTIZATION UPON ATTAINMENT OF
FUNDING TARGET.—In any case in which the funding shortfall
of a plan for a plan year is zero, for purposes of determining
the waiver amortization charge for such plan year and suc-
ceeding plan years, the waiver amortization bases for all pre-
ceding plan years (and all waiver amortization installments de-
termined with respect to such bases) shall be reduced to zero.
(f) REpucTiION OF MINIMUM REQUIRED CONTRIBUTION BY

PREFUNDING BALANCE AND FUNDING STANDARD CARRYOVER BAL-
ANCE.—
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(1) ELECTION TO MAINTAIN BALANCES.—

(A) PREFUNDING BALANCE.—The plan sponsor of a sin-
gle-employer plan may elect to maintain a prefunding bal-
ance.

(B) FUNDING STANDARD CARRYOVER BALANCE.—

(i) IN GENERAL.—In the case of a single-employer
plan described in clause (ii), the plan sponsor may
elect to maintain a funding standard carryover bal-
ance, until such balance is reduced to zero.

(ii) PLANS MAINTAINING FUNDING STANDARD AC-
COUNT IN 2007.—A plan is described in this clause if
the plan—

(I) was in effect for a plan year beginning in

2007, and

(IT) had a positive balance in the funding
standard account under section 302(b) as in effect
for such plan year and determined as of the end
of such plan year.

(2) APPLICATION OF BALANCES.—A prefunding balance and

a funding standard carryover balance maintained pursuant to
this paragraph—

(A) shall be available for crediting against the min-
imum required contribution, pursuant to an election under
paragraph (3),

(B) shall be applied as a reduction in the amount
treated as the value of plan assets for purposes of this sec-
tion, to the extent provided in paragraph (4), and

(C) may be reduced at any time, pursuant to an elec-
tion under paragraph (5).

(3) ELECTION TO APPLY BALANCES AGAINST MINIMUM RE-

QUIRED CONTRIBUTION.—

(A) IN GENERAL.—Except as provided in subpara-
graphs (B) and (C), in the case of any plan year in which
the plan sponsor elects to credit against the minimum re-
quired contribution for the current plan year all or a por-
tion of the prefunding balance or the funding standard car-
ryover balance for the current plan year (not in excess of
such minimum required contribution), the minimum re-
quired contribution for the plan year shall be reduced as
of the first day of the plan year by the amount so credited
by the plan sponsor. For purposes of the preceding sen-
tence, the minimum required contribution shall be deter-
mined after taking into account any waiver under section
302(c).

(B) COORDINATION WITH FUNDING STANDARD CARRY-
OVER BALANCE.—To the extent that any plan has a funding
standard carryover balance greater than zero, no amount
of the prefunding balance of such plan may be credited
under this paragraph in reducing the minimum required
contribution.

(C) LIMITATION FOR UNDERFUNDED PLANS.—The pre-
ceding provisions of this paragraph shall not apply for any
plan year if the ratio (expressed as a percentage) which—
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(1) the value of plan assets for the preceding plan
year (as reduced under paragraph (4)(C)), bears to
(i1) the funding target of the plan for the pre-
ceding plan year (determined without regard to sub-
section (1)(1)),
is less than 80 percent. In the case of plan years beginning
in 2008, the ratio under this subparagraph may be deter-
mined using such methods of estimation as the Secretary
of the Treasury may prescribe.

(D) SPECIAL RULE FOR CERTAIN YEARS OF PLANS MAIN-
TAINED BY CHARITIES.—

(i) IN GENERAL.—For purposes of applying sub-
paragraph (C) for plan years beginning after August
31, 2009, and before September 1, 2011, the ratio de-
termined under such subparagraph for the preceding
plan year shall be the greater of—

(I) such ratio, as determined without regard
to this subparagraph, or

(IT) the ratio for such plan for the plan year
beginning after August 31, 2007, and before Sep-
tember 1, 2008, as determined under rules pre-
scribed by the Secretary of the Treasury.

(i1) SPECIAL RULE.—In the case of a plan for which
the valuation date is not the first day of the plan
year—

(I) clause (i) shall apply to plan years begin-
ning after December 31, 2008, and before January

1, 2011, and

(IT) clause (1)(IT) shall apply based on the last
plan year beginning before September 1, 2007, as
determined under rules prescribed by the Sec-
retary of the Treasury.

(iii) LIMITATION TO CHARITIES.—This subpara-
graph shall not apply to any plan unless such plan is
maintained exclusively by one or more organizations
described in section 501(c)(3) of the Internal Revenue
Code of 1986.

(4) EFFECT OF BALANCES ON AMOUNTS TREATED AS VALUE

OF PLAN ASSETS.—In the case of any plan maintaining a
prefunding balance or a funding standard carryover balance
pursuant to this subsection, the amount treated as the value
of plan assets shall be deemed to be such amount, reduced as
provided in the following subparagraphs:

(A) APPLICABILITY OF SHORTFALL AMORTIZATION
BASE.—For purposes of subsection (c)(5), the value of plan
assets is deemed to be such amount, reduced by the
amount of the prefunding balance, but only if an election
under paragraph (3) applying any portion of the
prefunding balance in reducing the minimum required con-
tribution is in effect for the plan year.

(B) DETERMINATION OF EXCESS ASSETS, FUNDING
SHORTFALL, AND FUNDING TARGET ATTAINMENT PERCENT-
AGE.—
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(1) IN GENERAL.—For purposes of subsections (a),
(c)(4)B), and (d)(2)(A), the value of plan assets is
deemed to be such amount, reduced by the amount of
the prefunding balance and the funding standard car-
ryover balance.

(ii) SPECIAL RULE FOR CERTAIN BINDING AGREE-
MENTS WITH PBGC.—For purposes of subsection
(c)(4)(B), the value of plan assets shall not be deemed
to be reduced for a plan year by the amount of the
specified balance if, with respect to such balance,
there is in effect for a plan year a binding written
agreement with the Pension Benefit Guaranty Cor-
poration which provides that such balance is not avail-
able to reduce the minimum required contribution for
the plan year. For purposes of the preceding sentence,
the term “specified balance” means the prefunding bal-
ance or the funding standard carryover balance, as the
case may be.

(C) AVAILABILITY OF BALANCES IN PLAN YEAR FOR
CREDITING AGAINST MINIMUM REQUIRED CONTRIBUTION.—
For purposes of paragraph (3)(C)i) of this subsection, the
value of plan assets is deemed to be such amount, reduced
by the amount of the prefunding balance.

(5) ELECTION TO REDUCE BALANCE PRIOR TO DETERMINA-

TIONS OF VALUE OF PLAN ASSETS AND CREDITING AGAINST MIN-
IMUM REQUIRED CONTRIBUTION.—

(A) IN GENERAL.—The plan sponsor may elect to re-
duce by any amount the balance of the prefunding balance
and the funding standard carryover balance for any plan
year (but not below zero). Such reduction shall be effective
prior to any determination of the value of plan assets for
such plan year under this section and application of the
balance in reducing the minimum required contribution for
such plan for such plan year pursuant to an election under
paragraph (2).

(B) COORDINATION BETWEEN PREFUNDING BALANCE
AND FUNDING STANDARD CARRYOVER BALANCE.—To the ex-
tent that any plan has a funding standard carryover bal-
ance greater than zero, no election may be made under
subparagraph (A) with respect to the prefunding balance.
(6) PREFUNDING BALANCE.—

(A) IN GENERAL.—A prefunding balance maintained by
a plan shall consist of a beginning balance of zero, in-
creased and decreased to the extent provided in subpara-
graphs (B) and (C), and adjusted further as provided in
paragraph (8).

(B) INCREASES.—

(1) IN GENERAL.—As of the first day of each plan

year beginning after 2008, the prefunding balance of a

plan shall be increased by the amount elected by the

plan sponsor for the plan year. Such amount shall not
exceed the excess (if any) of—
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(I) the aggregate total of employer contribu-
tions to the plan for the preceding plan year,
over—

(I) the minimum required contribution for
such preceding plan year.

(i1) ADJUSTMENTS FOR INTEREST.—Any excess con-
tributions under clause (i) shall be properly adjusted
for interest accruing for the periods between the first
day of the current plan year and the dates on which
the excess contributions were made, determined by
using the effective interest rate for the preceding plan
year and by treating contributions as being first used
to satisfy the minimum required contribution.

(iii) CERTAIN CONTRIBUTIONS NECESSARY TO AVOID
BENEFIT LIMITATIONS DISREGARDED.—The excess de-
scribed in clause (i) with respect to any preceding plan
year shall be reduced (but not below zero) by the
amount of contributions an employer would be re-
quired to make under paragraph (1), (2), or (4) of sec-
tion 206(g) to avoid a benefit limitation which would
otherwise be imposed under such paragraph for the
preceding plan year. Any contribution which may be
taken into account in satisfying the requirements of
more than 1 of such paragraphs shall be taken into ac-
count only once for purposes of this clause.

(C) DECREASE.—The prefunding balance of a plan
shall be decreased (but not below zero) by—

(i) as of the first day of each plan year after 2008,
the amount of such balance credited under paragraph
(2) (f any) in reducing the minimum required con-
tribution of the plan for the preceding plan year, and

(i1) as of the time specified in paragraph (5)(A),
any reduction in such balance elected under para-
graph (5).

(7) FUNDING STANDARD CARRYOVER BALANCE.—

(A) IN GENERAL.—A funding standard carryover bal-
ance maintained by a plan shall consist of a beginning bal-
ance determined under subparagraph (B), decreased to the
extent provided in subparagraph (C), and adjusted further
as provided in paragraph (8).

(B) BEGINNING BALANCE.—The beginning balance of
the funding standard carryover balance shall be the posi-
tive balance described in paragraph (1)(B)(i)(ID).

(C) DECREASES.—The funding standard carryover bal-
ance of a plan shall be decreased (but not below zero) by—

(i) as of the first day of each plan year after 2008,
the amount of such balance credited under paragraph
(2) (f any) in reducing the minimum required con-
tribution of the plan for the preceding plan year, and

(i1) as of the time specified in paragraph (5)(A),
any reduction in such balance elected under para-
graph (5).

(8) ADJUSTMENTS FOR INVESTMENT EXPERIENCE.—In deter-

mining the prefunding balance or the funding standard carry-
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over balance of a plan as of the first day of the plan year, the
plan sponsor shall, in accordance with regulations prescribed
by the Secretary of the Treasury, adjust such balance to reflect
the rate of return on plan assets for the preceding plan year.
Notwithstanding subsection (g)(3), such rate of return shall be
determined on the basis of fair market value and shall prop-
erly take into account, in accordance with such regulations, all
contributions, distributions, and other plan payments made
during such period.

(9) ELECTIONS.—Elections under this subsection shall be
made at such times, and in such form and manner, as shall be
prescribed in regulations of the Secretary of the Treasury.

(g) VALUATION OF PLAN ASSETS AND LIABILITIES.—

(1) TIMING OF DETERMINATIONS.—Except as otherwise pro-
vided under this subsection, all determinations under this sec-
tion for a plan year shall be made as of the valuation date of
the plan for such plan year.

(2) VALUATION DATE.—For purposes of this section—

(A) IN GENERAL.—Except as provided in subparagraph
(B), the valuation date of a plan for any plan year shall be
the first day of the plan year.

(B) EXCEPTION FOR SMALL PLANS.—If, on each day dur-
ing the preceding plan year, a plan had 100 or fewer par-
ticipants, the plan may designate any day during the plan
year as its valuation date for such plan year and suc-
ceeding plan years. For purposes of this subparagraph, all
defined benefit plans which are single-employer plans and
are maintained by the same employer (or any member of
such employer’s controlled group) shall be treated as 1
plan, but only participants with respect to such employer
or member shall be taken into account.

(C) APPLICATION OF CERTAIN RULES IN DETERMINATION
OF PLAN SIZE.—For purposes of this paragraph—

(i) PLANS NOT IN EXISTENCE IN PRECEDING YEAR.—
In the case of the first plan year of any plan, subpara-
graph (B) shall apply to such plan by taking into ac-
count the number of participants that the plan is rea-
sonably expected to have on days during such first
plan year.

(11) PREDECESSORS.—Any reference in subpara-
graph (B) to an employer shall include a reference to
any predecessor of such employer.

(3) DETERMINATION OF VALUE OF PLAN ASSETS.—For pur-
poses of this section—

(A) IN GENERAL.—Except as provided in subparagraph
(B), the value of plan assets shall be the fair market value
of the assets.

(B) AVERAGING ALLOWED.—A plan may determine the
value of plan assets on the basis of the averaging of fair
market values, but only if such method—

(1) is permitted under regulations prescribed by
the Secretary of the Treasury,

(i1) does not provide for averaging of such values
over more than the period beginning on the last day
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of the 25th month preceding the month in which the
valuation date occurs and ending on the valuation
date (or a similar period in the case of a valuation
date which is not the 1st day of a month), and
(iii) does not result in a determination of the value
of plan assets which, at any time, is lower than 90
percent or greater than 110 percent of the fair market
value of such assets at such time.
Any such averaging shall be adjusted for contributions,
distributions, and expected earnings (as determined by the
plan’s actuary on the basis of an assumed earnings rate
specified by the actuary but not in excess of the third seg-
ment rate applicable under subsection (h)(2)(C)(iii)), as
specified by the Secretary of the Treasury.
(4) ACCOUNTING FOR CONTRIBUTION RECEIPTS.—For pur-

poses of determining the value of assets under paragraph (3)—

(A) PRIOR YEAR CONTRIBUTIONS.—If—

(i) an employer makes any contribution to the
plan after the valuation date for the plan year in
which the contribution is made, and

(i1) the contribution is for a preceding plan year,

the contribution shall be taken into account as an asset of
the plan as of the valuation date, except that in the case
of any plan year beginning after 2008, only the present
value (determined as of the valuation date) of such con-
tribution may be taken into account. For purposes of the
preceding sentence, present value shall be determined
using the effective interest rate for the preceding plan year
to which the contribution is properly allocable.

(B) SPECIAL RULE FOR CURRENT YEAR CONTRIBUTIONS
MADE BEFORE VALUATION DATE.—If any contributions for
any plan year are made to or under the plan during the
plan year but before the valuation date for the plan year,
tllledassets of the plan as of the valuation date shall not in-
clude—

(1) such contributions, and

(i1) interest on such contributions for the period
between the date of the contributions and the valu-
ation date, determined by using the effective interest
rate for the plan year.

(h) ACTUARIAL ASSUMPTIONS AND METHODS.—

(1) IN GENERAL.—Subject to this subsection, the deter-

mination of any present value or other computation under this
section shall be made on the basis of actuarial assumptions
and methods—

(A) each of which is reasonable (taking into account
the experience of the plan and reasonable expectations),
and

(B) which, in combination, offer the actuary’s best esti-
mate of anticipated experience under the plan.

(2) INTEREST RATES.—

(A) EFFECTIVE INTEREST RATE.—For purposes of this
section, the term “effective interest rate” means, with re-
spect to any plan for any plan year, the single rate of in-
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terest which, if used to determine the present value of the
plan’s accrued or earned benefits referred to in subsection
(d)(1), would result in an amount equal to the funding tar-
get of the plan for such plan year.

(B) INTEREST RATES FOR DETERMINING FUNDING TAR-
GET.—For purposes of determining the funding target and
normal cost of a plan for any plan year, the interest rate
used in determining the present value of the benefits of
the plan shall be—

(1) in the case of benefits reasonably determined to
be payable during the 5-year period beginning on the
first day of the plan year, the first segment rate with
respect to the applicable month,

(i) in the case of benefits reasonably determined
to be payable during the 15-year period beginning at
the end of the period described in clause (i), the second
se%ment rate with respect to the applicable month,
an

(iii) in the case of benefits reasonably determined
to be payable after the period described in clause (ii),
the third segment rate with respect to the applicable
month.

(C) SEGMENT RATES.—For purposes of this para-
graph—

(i) FIRST SEGMENT RATE.—The term “first segment
rate” means, with respect to any month, the single
rate of interest which shall be determined by the Sec-
retary of the Treasury for such month on the basis of
the corporate bond yield curve for such month, taking
into account only that portion of such yield curve
which is based on bonds maturing during the 5-year
period commencing with such month.

(i) SECOND SEGMENT RATE.—The term “second
segment rate” means, with respect to any month, the
single rate of interest which shall be determined by
the Secretary of the Treasury for such month on the
basis of the corporate bond yield curve for such month,
taking into account only that portion of such yield
curve which is based on bonds maturing during the
15-year period beginning at the end of the period de-
scribed in clause (i).

(iii) THIRD SEGMENT RATE.—The term “third seg-
ment rate” means, with respect to any month, the sin-
gle rate of interest which shall be determined by the
Secretary of the Treasury for such month on the basis
of the corporate bond yield curve for such month, tak-
ing into account only that portion of such yield curve
which is based on bonds maturing during periods be-
ginning after the period described in clause (ii).

(D) CORPORATE BOND YIELD CURVE.—For purposes of
this paragraph—

(1) IN GENERAL.—The term “corporate bond yield
curve” means, with respect to any month, a yield
curve which is prescribed by the Secretary of the
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Treasury for such month and which reflects the aver-
age, for the 24-month period ending with the month
preceding such month, of monthly yields on invest-
ment grade corporate bonds with varying maturities
and that are in the top 3 quality levels available.

(ii) ELECTION TO USE YIELD CURVE.—Solely for
purposes of determining the minimum required con-
tribution under this section, the plan sponsor may, in
lieu of the segment rates determined under subpara-
graph (C), elect to use interest rates under the cor-
porate bond yield curve. For purposes of the preceding
sentence such curve shall be determined without re-
gard to the 24-month averaging described in clause (i).
Such election, once made, may be revoked only with
the consent of the Secretary of the Treasury.

(E) APPLICABLE MONTH.—For purposes of this para-
graph, the term “applicable month” means, with respect to
any plan for any plan year, the month which includes the
valuation date of such plan for such plan year or, at the
election of the plan sponsor, any of the 4 months which
precede such month. Any election made under this sub-
paragraph shall apply to the plan year for which the elec-
tion is made and all succeeding plan years, unless the elec-
tion is revoked with the consent of the Secretary of the
Treasury.

(F) PUBLICATION REQUIREMENTS.—The Secretary of the
Treasury shall publish for each month the corporate bond
yield curve (and the corporate bond yield curve reflecting
the modification described in section 205(g)(3)(B)(iii)(I) for
such month) and each of the rates determined under sub-
paragraph (C) for such month. The Secretary of the Treas-
ury shall also publish a description of the methodology
used to determine such yield curve and such rates which
is sufficiently detailed to enable plans to make reasonable
projections regarding the yield curve and such rates for fu-
ture months based on the plan’s projection of future inter-
est rates.

(G) TRANSITION RULE.—

(i) IN GENERAL.—Notwithstanding the preceding
provisions of this paragraph, for plan years beginning
in 2008 or 2009, the first, second, or third segment
rate for a plan with respect to any month shall be
equal to the sum of—

(I) the product of such rate for such month de-
termined without regard to this subparagraph,
multiplied by the applicable percentage, and

(II) the product of the rate determined under
the rules of section 302(b)(56)(B)(ii)(II) (as in effect
for plan years beginning in 2007), multiplied by a
percentage equal to 100 percent minus the appli-
cable percentage.

(il) APPLICABLE PERCENTAGE.—For purposes of
clause (i), the applicable percentage is 33%3 percent for
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plan years beginning in 2008 and 662%5 percent for

plan years beginning in 2009.

(iii) NEW PLANS INELIGIBLE.—Clause (i) shall not
apply to any plan if the first plan year of the plan be-
gins after December 31, 2007.

(iv) ELECTION.—The plan sponsor may elect not to
have this subparagraph apply. Such election, once
made, may be revoked only with the consent of the
Secretary of the Treasury.

(3) MORTALITY TABLES.—

(A) IN GENERAL.—Except as provided in subparagraph
(C) or (D), the Secretary of the Treasury shall by regula-
tion prescribe mortality tables to be used in determining
any present value or making any computation under this
section. Such tables shall be based on the actual experi-
ence of pension plans and projected trends in such experi-
ence. In prescribing such tables, the Secretary of the
Treasury shall take into account results of available inde-
pendent studies of mortality of individuals covered by pen-
sion plans.

(B) PERIODIC REVISION.—The Secretary of the Treas-
ury shall (at least every 10 years) make revisions in any
table in effect under subparagraph (A) to reflect the actual
experience of pension plans and projected trends in such
experience.

(C) SUBSTITUTE MORTALITY TABLE.—

(1) IN GENERAL.—Upon request by the plan spon-
sor and approval by the Secretary of the Treasury, a
mortality table which meets the requirements of
clause (iii) shall be used in determining any present
value or making any computation under this section
during the period of consecutive plan years (not to ex-
ceed 10) specified in the request.

(ii) EARLY TERMINATION OF PERIOD.—Notwith-
standing clause (i), a mortality table described in
clfause (1) shall cease to be in effect as of the earliest
O R—

(I) the date on which there is a significant
change in the participants in the plan by reason
of a plan spinoff or merger or otherwise, or

(IT) the date on which the plan actuary deter-
mines that such table does not meet the require-
ments of clause (iii).

(iii)) REQUIREMENTS.—A mortality table meets the
requirements of this clause if—

(I) there is a sufficient number of plan partici-
pants, and the pension plans have been main-
tained for a sufficient period of time, to have cred-
ible information necessary for purposes of sub-
clause (II), and

(IT) such table reflects the actual experience of
the pension plans maintained by the sponsor and
projected trends in general mortality experience.
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(iv) ALL PLANS IN CONTROLLED GROUP MUST USE
SEPARATE TABLE.—Except as provided by the Secretary
of the Treasury, a plan sponsor may not use a mor-
tality table under this subparagraph for any plan
maintained by the plan sponsor unless—

(I) a separate mortality table is established
and used under this subparagraph for each other
plan maintained by the plan sponsor and if the
plan sponsor is a member of a controlled group,
each member of the controlled group, and

(IT) the requirements of clause (iii) are met
separately with respect to the table so established
for each such plan, determined by only taking into
account the participants of such plan, the time
such plan has been in existence, and the actual
experience of such plan.

(v) DEADLINE FOR SUBMISSION AND DISPOSITION OF
APPLICATION.—

(I) SuBMISSION.—The plan sponsor shall sub-
mit a mortality table to the Secretary of the
Treasury for approval under this subparagraph at
least 7 months before the 1st day of the period de-
scribed in clause ().

(IT) Di1sPOSITION.—Any mortality table sub-
mitted to the Secretary of the Treasury for ap-
proval under this subparagraph shall be treated
as in effect as of the 1st day of the period de-
scribed in clause (i) unless the Secretary of the
Treasury, during the 180-day period beginning on
the date of such submission, disapproves of such
table and provides the reasons that such table
fails to meet the requirements of clause (iii). The
180-day period shall be extended upon mutual
agreement of the Secretary of the Treasury and
the plan sponsor.

(D) SEPARATE MORTALITY TABLES FOR THE DISABLED.—
Notwithstanding subparagraph (A)—

(i) IN GENERAL.—The Secretary of the Treasury
shall establish mortality tables which may be used (in
lieu of the tables under subparagraph (A)) under this
subsection for individuals who are entitled to benefits
under the plan on account of disability. The Secretary
of the Treasury shall establish separate tables for in-
dividuals whose disabilities occur in plan years begin-
ning before January 1, 1995, and for individuals
whose disabilities occur in plan years beginning on or
after such date.

(il) SPECIAL RULE FOR DISABILITIES OCCURRING
AFTER 1994.—In the case of disabilities occurring in
plan years beginning after December 31, 1994, the ta-
bles under clause (i) shall apply only with respect to
individuals described in such subclause who are dis-
abled within the meaning of title II of the Social Secu-
rity Act and the regulations thereunder.
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(iii) PERIODIC REVISION.—The Secretary of the
Treasury shall (at least every 10 years) make revisions
in any table in effect under clause (i) to reflect the ac-
tual experience of pension plans and projected trends
in such experience.

(4) PROBABILITY OF BENEFIT PAYMENTS IN THE FORM OF
LUMP SUMS OR OTHER OPTIONAL FORMS.—For purposes of deter-
mining any present value or making any computation under
this section, there shall be taken into account—

(A) the probability that future benefit payments under
the plan will be made in the form of optional forms of ben-
efits provided under the plan (including lump sum dis-
tributions, determined on the basis of the plan’s experience
and other related assumptions), and

(B) any difference in the present value of such future
benefit payments resulting from the use of actuarial as-
sumptions, in determining benefit payments in any such
optional form of benefits, which are different from those
specified in this subsection.

(5) APPROVAL OF LARGE CHANGES IN ACTUARIAL ASSUMP-
TIONS.—

(A) IN GENERAL.—No actuarial assumption used to de-
termine the funding target for a plan to which this para-
graph applies may be changed without the approval of the
Secretary of the Treasury.

(B) PLANS TO WHICH PARAGRAPH APPLIES.—This para-
graph shall apply to a plan only if—

(i) the plan is a single-employer plan to which title
IV applies,

(i1) the aggregate unfunded vested benefits as of
the close of the preceding plan year (as determined
under section 4006(a)(3)(E)(ii)) of such plan and all
other plans maintained by the contributing sponsors
(as defined in section 4001(a)(13)) and members of
such sponsors’ controlled groups (as defined in section
4001(a)(14)) which are covered by title IV (dis-
regarding plans with no unfunded vested benefits) ex-
ceed $50,000,000, and

(iii) the change in assumptions (determined after
taking into account any changes in interest rate and
mortality table) results in a decrease in the funding
shortfall of the plan for the current plan year that ex-
ceeds $50,000,000, or that exceeds $5,000,000 and that
is 5 percent or more of the funding target of the plan
before such change.

(i) SPECIAL RULES FOR AT-RISK PLANS.—

(1) FUNDING TARGET FOR PLANS IN AT-RISK STATUS.—

(A) IN GENERAL.—In the case of a plan which is in at-
risk status for a plan year, the funding target of the plan
for the plan year shall be equal to the sum of—

(i) the present value of all benefits accrued or
earned under the plan as of the beginning of the plan
year, as determined by using the additional actuarial
assumptions described in subparagraph (B), and
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(i1) in the case of a plan which also has been in
at-risk status for at least 2 of the 4 preceding plan
years, a loading factor determined under subpara-
graph (C).

(B) ADDITIONAL ACTUARIAL ASSUMPTIONS.—The actu-
arial assumptions described in this subparagraph are as
follows:

(i) All employees who are not otherwise assumed
to retire as of the valuation date but who will be eligi-
ble to elect benefits during the plan year and the 10
succeeding plan years shall be assumed to retire at
the earliest retirement date under the plan but not be-
fore the end of the plan year for which the at-risk
funding target and at-risk target normal cost are
being determined.

(i) All employees shall be assumed to elect the re-
tirement benefit available under the plan at the as-
sumed retirement age (determined after application of
clause (i)) which would result in the highest present
value of benefits.

(C) LoADING FACTOR.—The loading factor applied with
respect to a plan under this paragraph for any plan year
is the sum of—

(i) $700, times the number of participants in the
plan, plus

(ii) 4 percent of the funding target (determined
without regard to this paragraph) of the plan for the
plan year.

(2) TARGET NORMAL COST OF AT-RISK PLANS.—In the case
of a plan which is in at-risk status for a plan year, the target
normal cost of the plan for such plan year shall be equal to the
sum of—

(A) the excess of—

(1) the sum of—

(I) the present value of all benefits which are
expected to accrue or to be earned under the plan
during the plan year, determined using the addi-
tional actuarial assumptions described in para-
graph (1)(B), plus

(IT) the amount of plan-related expenses ex-
pected to be paid from plan assets during the plan
year, over
(i1) the amount of mandatory employee contribu-

tions expected to be made during the plan year, plus

(B) in the case of a plan which also has been in at-risk
status for at least 2 of the 4 preceding plan years, a load-
ing factor equal to 4 percent of the amount determined
under subsection (b)(1)(A)(i) with respect to the plan for
the plan year.

(3) MINIMUM AMOUNT.—In no event shall—

(A) the at-risk funding target be less than the funding
target, as determined without regard to this subsection, or
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(B) the at-risk target normal cost be less than the tar-
get normal cost, as determined without regard to this sub-
section.

(4) DETERMINATION OF AT-RISK STATUS.—For purposes of
this subsection—

(A) IN GENERAL.—A plan is in at-risk status for a plan
year if—

(i) the funding target attainment percentage for
the preceding plan year (determined under this section
without regard to this subsection) is less than 80 per-
cent, and

(i) the funding target attainment percentage for
the preceding plan year (determined under this section
by using the additional actuarial assumptions de-
scribed in paragraph (1)(B) in computing the funding
target) is less than 70 percent.

(B) TRANSITION RULE.—In the case of plan years be-
ginning in 2008, 2009, and 2010, subparagraph (A)(i) shall
be applied by substituting the following percentages for
“80 percent”:

(i) 65 percent in the case of 2008.

(i1) 70 percent in the case of 2009.

(iii) 75 percent in the case of 2010.

In the case of plan years beginning in 2008, the funding
target attainment percentage for the preceding plan year
under subparagraph (A) may be determined using such
methods of estimation as the Secretary of the Treasury
may provide.

(C) SPECIAL RULE FOR EMPLOYEES OFFERED EARLY RE-
TIREMENT IN 2006.—

(i) IN GENERAL.—For purposes of subparagraph
(A)(ii), the additional actuarial assumptions described
in paragraph (1)(B) shall not be taken into account
with respect to any employee if—

(I) such employee is employed by a specified
automobile manufacturer,

(II) such employee is offered a substantial
amount of additional cash compensation, substan-
tially enhanced retirement benefits under the
plan, or materially reduced employment duties on
the condition that by a specified date (not later
than December 31, 2010) the employee retires (as
defined under the terms of the plan),

(ITT) such offer is made during 2006 and pur-
suant to a bona fide retirement incentive program
and requires, by the terms of the offer, that such
offer can be accepted not later than a specified
date (not later than December 31, 2006), and

(IV) such employee does not elect to accept
such offer before the specified date on which the
offer expires.

(ii) SPECIFIED AUTOMOBILE MANUFACTURER.—For
purposes of clause (i), the term “specified automobile
manufacturer” means—
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(I) any manufacturer of automobiles, and
(II) any manufacturer of automobile parts
which supplies such parts directly to a manufac-
turer of automobiles and which, after a trans-
action or series of transactions ending in 1999,
ceased to be a member of a controlled group which
included such manufacturer of automobiles.
(5) TRANSITION BETWEEN APPLICABLE FUNDING TARGETS
AND BETWEEN APPLICABLE TARGET NORMAL COSTS.—

(A) IN GENERAL.—In any case in which a plan which
is in at-risk status for a plan year has been in such status
for a consecutive period of fewer than 5 plan years, the ap-
plicable amount of the funding target and of the target
normal cost shall be, in lieu of the amount determined
without regard to this paragraph, the sum of—

(i) the amount determined under this section
without regard to this subsection, plus

(i1) the transition percentage for such plan year of
the excess of the amount determined under this sub-
section (without regard to this paragraph) over the
amount determined under this section without regard
to this subsection.

(B) TRANSITION PERCENTAGE.—For purposes of sub-
paragraph (A), the transition percentage shall be deter-
mined in accordance with the following table:

If the consecutive number of
years (including the plan year) The transition

the plan is in at-risk status is— percentage is—
1 20

(C) YEARS BEFORE EFFECTIVE DATE.—For purposes of
this paragraph, plan years beginning before 2008 shall not
be taken into account.

(6) SMALL PLAN EXCEPTION.—If, on each day during the
preceding plan year, a plan had 500 or fewer participants, the
plan shall not be treated as in at-risk status for the plan year.
For purposes of this paragraph, all defined benefit plans (other
than multiemployer plans) maintained by the same employer
(or any member of such employer’s controlled group) shall be
treated as 1 plan, but only participants with respect to such
employer or member shall be taken into account and the rules
of subsection (g)(2)(C) shall apply.

(j) PAYMENT OF MINIMUM REQUIRED CONTRIBUTIONS.—

(1) IN GENERAL.—For purposes of this section, the due date
for any payment of any minimum required contribution for any
plan year shall be 8%2 months after the close of the plan year.

(2) INTEREST.—Any payment required under paragraph (1)
for a plan year that is made on a date other than the valuation
date for such plan year shall be adjusted for interest accruing
for the period between the valuation date and the payment
date, at the effective rate of interest for the plan for such plan
year.
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(3) ACCELERATED QUARTERLY CONTRIBUTION SCHEDULE FOR

UNDERFUNDED PLANS.—

(A) FAILURE TO TIMELY MAKE REQUIRED INSTALL-
MENT.—In any case in which the plan has a funding short-
fall for the preceding plan year, the employer maintaining
the plan shall make the required installments under this
paragraph and if the employer fails to pay the full amount
of a required installment for the plan year, then the
amount of interest charged under paragraph (2) on the un-
derpayment for the period of underpayment shall be deter-
mined by using a rate of interest equal to the rate other-
wise used under paragraph (2) plus 5 percentage points. In
the case of plan years beginning in 2008, the funding
shortfall for the preceding plan year may be determined
using such methods of estimation as the Secretary of the
Treasury may provide.

(B) AMOUNT OF UNDERPAYMENT, PERIOD OF UNDER-
PAYMENT.—For purposes of subparagraph (A)—

(1) AMOUNT.—The amount of the underpayment
shall be the excess of—

(I) the required installment, over

(IT) the amount (if any) of the installment con-
tributed to or under the plan on or before the due
date for the installment.

(ii) PERIOD OF UNDERPAYMENT.—The period for
which any interest is charged under this paragraph
with respect to any portion of the underpayment shall
run from the due date for the installment to the date
0111 which such portion is contributed to or under the
plan.

(iii) ORDER OF CREDITING CONTRIBUTIONS.—For
purposes of clause (i)(II), contributions shall be cred-
ited against unpaid required installments in the order
in which such installments are required to be paid.

(C) NUMBER OF REQUIRED INSTALLMENTS; DUE
DATES.—For purposes of this paragraph—

(i) PAYABLE IN 4 INSTALLMENTS.—There shall be 4
required installments for each plan year.

(ii) TIME FOR PAYMENT OF INSTALLMENTS.—The
due dates for required installments are set forth in the
following table:
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(D) AMOUNT OF REQUIRED INSTALLMENT.—For pur-
poses of this paragraph—

(1) IN GENERAL.—The amount of any required in-
stallment shall be 25 percent of the required annual
payment.

(i) REQUIRED ANNUAL PAYMENT.—For purposes of
clause (i), the term “required annual payment” means
the lesser of—

(I) 90 percent of the minimum required con-
tribution (determined without regard to this sub-
section) to the plan for the plan year under this
section, or

(IT) 100 percent of the minimum required con-
tribution (determined without regard to this sub-
section or to any waiver under section 302(c)) to
the plan for the preceding plan year.

Subclause (II) shall not apply if the preceding plan

year referred to in such clause was not a year of 12

months.

(E) FISCAL YEARS, SHORT YEARS, AND YEARS WITH AL-
TERNATE VALUATION DATE.—

(i) FiscAL YEARS.—In applying this paragraph to a
plan year beginning on any date other than January
1, there shall be substituted for the months specified
in this paragraph, the months which correspond there-
to.

(i) SHORT PLAN YEAR.—This subparagraph shall
be applied to plan years of less than 12 months in ac-
cordance with regulations prescribed by the Secretary
of the Treasury.

(iii) PLAN WITH ALTERNATE VALUATION DATE.—The
Secretary of the Treasury shall prescribe regulations
for the application of this paragraph in the case of a
plan which has a valuation date other than the first
day of the plan year.

(F) QUARTERLY CONTRIBUTIONS NOT TO INCLUDE CER-
TAIN INCREASED CONTRIBUTIONS.—Subparagraph (D) shall
be applied without regard to any increase under subsection
(e)(7).

(4) LIQUIDITY REQUIREMENT IN CONNECTION WITH QUAR-

TERLY CONTRIBUTIONS.—

(A) IN GENERAL.—A plan to which this paragraph ap-
plies shall be treated as failing to pay the full amount of
any required installment under paragraph (3) to the extent
that the value of the liquid assets paid in such installment
is less than the liquidity shortfall (whether or not such li-
quidity shortfall exceeds the amount of such installment
required to be paid but for this paragraph).

(B) PLANS TO WHICH PARAGRAPH APPLIES.—This para-
graph shall apply to a plan (other than a plan described
in subsection (g)(2)(B)) which—

(1) is required to pay installments under para-
graph (3) for a plan year, and



FACOMP\ERISA\ERISA.CMD

July 1, 2010

Sec. 303

ERISA 142

(i1) has a liquidity shortfall for any quarter during
such plan year.

(C) PERIOD OF UNDERPAYMENT.—For purposes of para-
graph (3)(A), any portion of an installment that is treated
as not paid under subparagraph (A) shall continue to be
treated as unpaid until the close of the quarter in which
the due date for such installment occurs.

(D) LIMITATION ON INCREASE.—If the amount of any
required installment is increased by reason of subpara-
graph (A), in no event shall such increase exceed the
amount which, when added to prior installments for the
plan year, is necessary to increase the funding target at-
tainment percentage of the plan for the plan year (taking
into account the expected increase in funding target due to
benefits accruing or earned during the plan year) to 100
percent.

(E) DEFINITIONS.—For purposes of this paragraph—

(i) LIQUIDITY SHORTFALL.—The term “liquidity
shortfall” means, with respect to any required install-
ment, an amount equal to the excess (as of the last
day of the quarter for which such installment is made)
of—

(I) the base amount with respect to such quar-
ter, over

(IT) the value (as of such last day) of the
plan’s liquid assets.

(ii) BASE AMOUNT.—

(I) IN GENERAL.—The term “base amount”
means, with respect to any quarter, an amount
equal to 3 times the sum of the adjusted disburse-
ments from the plan for the 12 months ending on
the last day of such quarter.

(IT) SPECIAL RULE.—If the amount determined
under subclause (I) exceeds an amount equal to 2
times the sum of the adjusted disbursements from
the plan for the 36 months ending on the last day
of the quarter and an enrolled actuary certifies to
the satisfaction of the Secretary of the Treasury
that such excess is the result of nonrecurring cir-
cumstances, the base amount with respect to such
quarter shall be determined without regard to
amounts related to those nonrecurring cir-
cumstances.

(iii) DISBURSEMENTS FROM THE PLAN.—The term
“disbursements from the plan” means all disburse-
ments from the trust, including purchases of annu-
ities, payments of single sums and other benefits, and
administrative expenses.

(iv) ADJUSTED DISBURSEMENTS.—The term “ad-
justed disbursements” means disbursements from the
plan reduced by the product of—

(I) the plan’s funding target attainment per-
centage for the plan year, and
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(IT) the sum of the purchases of annuities,
payments of single sums, and such other disburse-
ments as the Secretary of the Treasury shall pro-
vide in regulations.

(v) LiQuiID ASSETS.—The term “liquid assets”
means cash, marketable securities, and such other as-
sets as specified by the Secretary of the Treasury in
regulations.

(vi) QUARTER.—The term “quarter” means, with
respect to any required installment, the 3-month pe-
riod preceding the month in which the due date for
such installment occurs.

(F) REGULATIONS.—The Secretary of the Treasury may
prescribe such regulations as are necessary to carry out
this paragraph.

(k) IMPOSITION OF LIEN WHERE FAILURE TO MAKE REQUIRED

CONTRIBUTIONS.—

(1) IN GENERAL.—In the case of a plan to which this sub-
section applies (as provided under paragraph (2)), if—

(A) any person fails to make a contribution payment
required by section 302 and this section before the due
date for such payment, and

(B) the unpaid balance of such payment (including in-
terest), when added to the aggregate unpaid balance of all
preceding such payments for which payment was not made
before the due date (including interest), exceeds
$1,000,000,

then there shall be a lien in favor of the plan in the amount
determined under paragraph (3) upon all property and rights
to property, whether real or personal, belonging to such person
and any other person who is a member of the same controlled
group of which such person is a member.

(2) PLANS TO WHICH SUBSECTION APPLIES.—This subsection
shall apply to a single-employer plan covered under section
4021 for any plan year for which the funding target attainment
percentage (as defined in subsection (d)(2)) of such plan is less
than 100 percent.

(3) AMOUNT OF LIEN.—For purposes of paragraph (1), the
amount of the lien shall be equal to the aggregate unpaid bal-
ance of contribution payments required under this section and
section 302 for which payment has not been made before the
due date.

(4) NOTICE OF FAILURE; LIEN.—

(A) NOTICE OF FAILURE.—A person committing a fail-
ure described in paragraph (1) shall notify the Pension
Benefit Guaranty Corporation of such failure within 10
days of the due date for the required contribution pay-
ment.

(B) PERIOD OF LIEN.—The lien imposed by paragraph
(1) shall arise on the due date for the required contribution
payment and shall continue until the last day of the first
plan year in which the plan ceases to be described in para-
graph (1)(B). Such lien shall continue to run without re-
gard to whether such plan continues to be described in
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paragraph (2) during the period referred to in the pre-

ceding sentence.

(C) CERTAIN RULES TO APPLY.—Any amount with re-
spect to which a lien is imposed under paragraph (1) shall
be treated as taxes due and owing the United States and
rules similar to the rules of subsections (c¢), (d), and (e) of
section 4068 shall apply with respect to a lien imposed by
subsection (a) and the amount with respect to such lien.

(5) ENFORCEMENT.—Any lien created under paragraph (1)
may be perfected and enforced only by the Pension Benefit
Guaranty Corporation, or at the direction of the Pension Ben-
efit Guaranty Corporation, by the contributing sponsor (or any
member of the controlled group of the contributing sponsor).

(6) DEFINITIONS.—For purposes of this subsection—

(A) CONTRIBUTION PAYMENT.—The term “contribution
payment” means, in connection with a plan, a contribution
payment required to be made to the plan, including any re-
quired installment under paragraphs (3) and (4) of sub-
section (j).

(B) DUE DATE; REQUIRED INSTALLMENT.—The terms
“due date” and “required installment” have the meanings
given such terms by subsection (j).

(C) CONTROLLED GROUP.—The term “controlled group”
means any group treated as a single employer under sub-
sections (b), (¢), (m), and (o) of section 414 of the Internal
Revenue Code of 1986.

(1) QUALIFIED TRANSFERS TO HEALTH BENEFIT ACCOUNTS.—In
the case of a qualified transfer (as defined in section 420 of the In-
ternal Revenue Code of 1986), any assets so transferred shall not,

for purposes of this section, be treated as assets in the plan.

(29 U.S.C. 1083) Enacted amended August 17, 2006, P.L. 109-280, sec. 102(a),
120 Stat. 789; amended December 23, 2008, P.L. 110-458, secs. 101(b)(1), 121(a),
202(a), 122 Stat. 5093, 5113, 5117.

MINIMUM FUNDING STANDARDS FOR MULTIEMPLOYER PLANS !

SEcC. 304. (a) IN GENERAL.—For purposes of section 302, the ac-
cumulated funding deficiency of a multiemployer plan for any plan
year is—

(1) except as provided in paragraph (2), the amount, deter-
mined as of the end of the plan year, equal to the excess (if
any) of the total charges to the funding standard account of the
plan for all plan years (beginning with the first plan year for
which this part applies to the plan) over the total credits to
such account for such years, and

(2) if the multiemployer plan is in reorganization for any
plan year, the accumulated funding deficiency of the plan de-
termined under section 4243.

(b) FUNDING STANDARD ACCOUNT.—

(1) ACCOUNT REQUIRED.—Each multiemployer plan to
which this part applies shall establish and maintain a funding

1PPA section 201(d)(2) allows certain existing amortization extensions to continue beyond the
general effective date of plan years beginning on or after 1/1/2007. PPA section 206 provides
that the provisions are not applicable to certain benefit increases prior to 6/30/2005 under agree-
ments approved by the PBGC prior to 6/30/2005.
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standard account. Such account shall be credited and charged
solely as provided in this section.

(2) CHARGES TO ACCOUNT.—For a plan year, the funding

standard account shall be charged with the sum of—

(A) the normal cost of the plan for the plan year,

(B) the amounts necessary to amortize in equal annual
installments (until fully amortized)—

(i) in the case of a plan which comes into existence
on or after January 1, 2008, the unfunded past service
liability under the plan on the first day of the first
plan year to which this section applies, over a period
of 15 plan years,

(i1) separately, with respect to each plan year, the
net increase (if any) in unfunded past service liability
under the plan arising from plan amendments adopted
in such year, over a period of 15 plan years,

(iii) separately, with respect to each plan year, the
net experience loss (if any) under the plan, over a pe-
riod of 15 plan years, and

(iv) separately, with respect to each plan year, the
net loss (if any) resulting from changes in actuarial as-
sumptions used under the plan, over a period of 15
plan years,

(C) the amount necessary to amortize each waived
funding deficiency (within the meaning of section 302(c)(3))
for each prior plan year in equal annual installments
(until fully amortized) over a period of 15 plan years,

(D) the amount necessary to amortize in equal annual
installments (until fully amortized) over a period of 5 plan
years any amount credited to the funding standard ac-
count under section 302(b)(3)(D) (as in effect on the day
before the date of the enactment of the Pension Protection
Act of 2006), and

(E) the amount necessary to amortize in equal annual
installments (until fully amortized) over a period of 20
years the contributions which would be required to be
made under the plan but for the provisions of section
302(c)(7T)(A)GXT) (as in effect on the day before the date of
the enactment of the Pension Protection Act of 2006).

(3) CREDITS TO ACCOUNT.—For a plan year, the funding

standard account shall be credited with the sum of—

(A) the amount considered contributed by the em-
ployer to or under the plan for the plan year,

(B) the amount necessary to amortize in equal annual
installments (until fully amortized)—

(i) separately, with respect to each plan year, the
net decrease (if any) in unfunded past service liability
under the plan arising from plan amendments adopted
in such year, over a period of 15 plan years,

(ii) separately, with respect to each plan year, the
net experience gain (if any) under the plan, over a pe-
riod of 15 plan years, and

(iii) separately, with respect to each plan year, the
net gain (if any) resulting from changes in actuarial
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assumptions used under the plan, over a period of 15

plan years,

(C) the amount of the waived funding deficiency (with-
in the meaning of section 302(c)(3)) for the plan year, and

(D) in the case of a plan year for which the accumu-
lated funding deficiency is determined under the funding
standard account if such plan year follows a plan year for
which such deficiency was determined under the alter-
native minimum funding standard under section 305 (as in
effect on the day before the date of the enactment of the
Pension Protection Act of 2006), the excess (if any) of any
debit balance in the funding standard account (determined
without regard to this subparagraph) over any debit bal-
ance in the alternative minimum funding standard ac-
count.

(4) SPECIAL RULE FOR AMOUNTS FIRST AMORTIZED IN PLAN
YEARS BEFORE 2008.—In the case of any amount amortized
under section 302(b) (as in effect on the day before the date of
the enactment of the Pension Protection Act of 2006) over any
period beginning with a plan year beginning before 2008, in
lieu of the amortization described in paragraphs (2)(B) and
(3)(B), such amount shall continue to be amortized under such
section as so in effect.

(5) COMBINING AND OFFSETTING AMOUNTS TO BE AMOR-
TIZED.—Under regulations prescribed by the Secretary of the
Treasury, amounts required to be amortized under paragraph
(2) or paragraph (3), as the case may be—

(A) may be combined into one amount under such
paragraph to be amortized over a period determined on the
basis of the remaining amortization period for all items en-
tering into such combined amount, and

(B) may be offset against amounts required to be am-
ortized under the other such paragraph, with the resulting
amount to be amortized over a period determined on the
basis of the remaining amortization periods for all items
entering into whichever of the two amounts being offset is
the greater.

(6) INTEREST.—The funding standard account (and items
therein) shall be charged or credited (as determined under reg-
ulations prescribed by the Secretary of the Treasury) with in-
terest at the appropriate rate consistent with the rate or rates
of interest used under the plan to determine costs.

(7) SPECIAL RULES RELATING TO CHARGES AND CREDITS TO
FUNDING STANDARD ACCOUNT.—For purposes of this part—

(A) WITHDRAWAL LIABILITY.—Any amount received by
a multiemployer plan in payment of all or part of an em-
ployer’s withdrawal liability under part 1 of subtitle E of
title IV shall be considered an amount contributed by the
employer to or under the plan. The Secretary of the Treas-
ury may prescribe by regulation additional charges and
credits to a multiemployer plan’s funding standard account
to the extent necessary to prevent withdrawal liability
payments from being unduly reflected as advance funding
for plan liabilities.
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(B) ADJUSTMENTS WHEN A MULTIEMPLOYER PLAN
LEAVES REORGANIZATION.—If a multiemployer plan is not
in reorganization in the plan year but was in reorganiza-
tion in the immediately preceding plan year, any balance
in the funding standard account at the close of such imme-
diately preceding plan year—

(1) shall be eliminated by an offsetting credit or
charge (as the case may be), but

(i1) shall be taken into account in subsequent plan
years by being amortized in equal annual installments

(until fully amortized) over 30 plan years.

The preceding sentence shall not apply to the extent of any
accumulated funding deficiency under section 4243(a) as of
the end of the last plan year that the plan was in reorga-
nization.

(C) PLAN PAYMENTS TO SUPPLEMENTAL PROGRAM OR
WITHDRAWAL LIABILITY PAYMENT FUND.—Any amount paid
by a plan during a plan year to the Pension Benefit Guar-
anty Corporation pursuant to section 4222 of this Act or to
a fund exempt under section 501(c)(22) of the Internal
Revenue Code of 1986 pursuant to section 4223 of this Act
shall reduce the amount of contributions considered re-
ceived by the plan for the plan year.

(D) INTERIM WITHDRAWAL LIABILITY PAYMENTS.—Any
amount paid by an employer pending a final determination
of the employer’s withdrawal liability under part 1 of sub-
title E of title IV and subsequently refunded to the em-
ployer by the plan shall be charged to the funding stand-
ard account in accordance with regulations prescribed by
the Secretary of the Treasury.

(E) ELECTION FOR DEFERRAL OF CHARGE FOR PORTION
OF NET EXPERIENCE LOSS.—If an election is in effect under
section 302(b)(7)(F) (as in effect on the day before the date
of the enactment of the Pension Protection Act of 2006) for
any plan year, the funding standard account shall be
charged in the plan year to which the portion of the net
experience loss deferred by such election was deferred with
the amount so deferred (and paragraph (2)(B)(iii) shall not
apply to the amount so charged).

(F) FINANCIAL ASSISTANCE.—Any amount of any finan-
cial assistance from the Pension Benefit Guaranty Cor-
poration to any plan, and any repayment of such amount,
shall be taken into account under this section and section
302 in such manner as is determined by the Secretary of
the Treasury.

(G) SHORT-TERM BENEFITS.—To the extent that any
plan amendment increases the unfunded past service li-
ability under the plan by reason of an increase in benefits
which are not payable as a life annuity but are payable
under the terms of the plan for a period that does not ex-
ceed 14 years from the effective date of the amendment,
paragraph (2)(B)(ii) shall be applied separately with re-
spect to such increase in unfunded past service liability by
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substituting the number of years of the period during
which such benefits are payable for “15”.
(8) SPECIAL RELIEF RULES.—Notwithstanding any other
provision of this subsection—
(A) AMORTIZATION OF NET INVESTMENT LOSSES.—

(i) IN GENERAL.—A multiemployer plan with re-
spect to which the solvency test under subparagraph
(C) is met may treat the portion of any experience loss
or gain attributable to net investment losses incurred
in either or both of the first two plan years ending
after August 31, 2008, as an item separate from other
experience losses, to be amortized in equal annual in-
stallments (until fully amortized) over the period —

(I) beginning with the plan year in which such
portion is first recognized in the actuarial value of
assets, and

(IT) ending with the last plan year in the 30-
plan year period beginning with the plan year in
which such net investment loss was incurred.

(ii) COORDINATION WITH EXTENSIONS.—If this sub-
paragraph applies for any plan year—

(I) no extension of the amortization period
under clause (i) shall be allowed under subsection
(d), and

(II) if an extension was granted under sub-
section (d) for any plan year before the election to
have this subparagraph apply to the plan year,
such extension shall not result in such amortiza-
tion period exceeding 30 years.

(iii)) NET INVESTMENT LOSSES.—For purposes of
this subparagraph—

(ID) IN GENERAL.—Net investment losses shall
be determined in the manner prescribed by the
Secretary of the Treasury on the basis of the dif-
ference between actual and expected returns (in-
cluding any difference attributable to any crimi-
nally fraudulent investment arrangement).

(II) CRIMINALLY FRAUDULENT INVESTMENT AR-
RANGEMENTS.—The determination as to whether
an arrangement is a criminally fraudulent invest-
ment arrangement shall be made under rules sub-
stantially similar to the rules prescribed by the
Secretary of the Treasury for purposes of section
165 of the Internal Revenue Code of 1986.

(B) EXPANDED SMOOTHING PERIOD.—

(i) IN GENERAL.—A multiemployer plan with re-
spect to which the solvency test under subparagraph
(C) is met may change its asset valuation method in
a manner which—

(I) spreads the difference between expected
and actual returns for either or both of the first
2 plan years ending after August 31, 2008, over a
period of not more than 10 years,
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(IT) provides that for either or both of the first
2 plan years beginning after August 31, 2008, the
value of plan assets at any time shall not be less
than 80 percent or greater than 130 percent of the
fair market value of such assets at such time, or

(ITT) makes both changes described in sub-
clauses (I) and (II) to such method.

(i1) ASSET VALUATION METHODS.—If this subpara-
graph applies for any plan year—

(I) the Secretary of the Treasury shall not
treat the asset valuation method of the plan as
unreasonable solely because of the changes in
such method described in clause (i), and

(IT) such changes shall be deemed approved
by such Secretary under section 302(d)(1) and sec-
tion 412(d)(1) of such Code.

(iii) AMORTIZATION OF REDUCTION IN UNFUNDED
ACCRUED LIABILITY.—If this subparagraph and sub-
paragraph (A) both apply for any plan year, the plan
shall treat any reduction in unfunded accrued liability
resulting from the application of this subparagraph as
a separate experience amortization base, to be amor-
tized in equal annual installments (until fully amor-
tized) over a period of 30 plan years rather than the
period such liability would otherwise be amortized
over.

(C) SoLvENCcY TEST.—The solvency test under this
paragraph is met only if the plan actuary certifies that the
plan is projected to have sufficient assets to timely pay ex-
pected benefits and anticipated expenditures over the am-
ortization period, taking into account the changes in the
funding standard account under this paragraph.

(D) RESTRICTION ON BENEFIT INCREASES.—If subpara-
graph (A) or (B) apply to a multiemployer plan for any
plan year, then, in addition to any other applicable restric-
tions on benefit increases, a plan amendment increasing
benefits may not go into effect during either of the 2 plan
years immediately following such plan year unless—

(i) the plan actuary certifies that—

(I) any such increase is paid for out of addi-
tional contributions not allocated to the plan im-
mediately before the application of this paragraph
to the plan, and

(II) the plan’s funded percentage and pro-
jected credit balances for such 2 plan years are
reasonably expected to be at least as high as such
percentage and balances would have been if the
benefit increase had not been adopted, or
(i1) the amendment is required as a condition of

qualification under part I of subchapter D of chapter

1 of the Internal Revenue Code of 1986 or to comply

with other applicable law.

(E) REPORTING.—A plan sponsor of a plan to which
this paragraph applies shall—

July 1, 2010
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(1) give notice of such application to participants
and beneficiaries of the plan, and
(i1) inform the Pension Benefit Guaranty Corpora-
tion of such application in such form and manner as
the Director of the Pension Benefit Guaranty Corpora-
tion may prescribe.
(c) ADDITIONAL RULES.—

(1) DETERMINATIONS TO BE MADE UNDER FUNDING METH-
oD.—For purposes of this part, normal costs, accrued liability,
past service liabilities, and experience gains and losses shall be
determined under the funding method used to determine costs
under the plan.

(2) VALUATION OF ASSETS.—

(A) IN GENERAL.—For purposes of this part, the value
of the plan’s assets shall be determined on the basis of any
reasonable actuarial method of valuation which takes into
account fair market value and which is permitted under
regulations prescribed by the Secretary of the Treasury.

(B) ELECTION WITH RESPECT TO BONDS.—The value of
a bond or other evidence of indebtedness which is not in
default as to principal or interest may, at the election of
the plan administrator, be determined on an amortized
basis running from initial cost at purchase to par value at
maturity or earliest call date. Any election under this sub-
paragraph shall be made at such time and in such manner
as the Secretary of the Treasury shall by regulations pro-
vide, shall apply to all such evidences of indebtedness, and
may be revoked only with the consent of such Secretary.
(3) ACTUARIAL ASSUMPTIONS MUST BE REASONABLE.—For

purposes of this section, all costs, liabilities, rates of interest,
and other factors under the plan shall be determined on the
basis of actuarial assumptions and methods—

(A) each of which is reasonable (taking into account
th% experience of the plan and reasonable expectations),
an

(B) which, in combination, offer the actuary’s best esti-
mate of anticipated experience under the plan.

(4) TREATMENT OF CERTAIN CHANGES AS EXPERIENCE GAIN
OR LOSS.—For purposes of this section, if—

(A) a change in benefits under the Social Security Act
or in other retirement benefits created under Federal or
State law, or

(B) a change in the definition of the term “wages”
under section 3121 of the Internal Revenue Code of 1986,
or a change in the amount of such wages taken into ac-
count under regulations prescribed for purposes of section
401(a)(5) of such Code,

results in an increase or decrease in accrued liability under a
plan, such increase or decrease shall be treated as an experi-
ence loss or gain.

(5) FuLL FUNDING.—If, as of the close of a plan year, a
plan would (without regard to this paragraph) have an accu-
mulated funding deficiency in excess of the full funding limita-
tion—
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(A) the funding standard account shall be credited
with the amount of such excess, and

(B) all amounts described in subparagraphs (B), (C),
and (D) of subsection (b) (2) and subparagraph (B) of sub-
section (b)(3) which are required to be amortized shall be
considered fully amortized for purposes of such subpara-
graphs.

(6) FULL-FUNDING LIMITATION.—

(A) IN GENERAL.—For purposes of paragraph (5), the
term “full-funding limitation” means the excess (if any)
of—

(i) the accrued liability (including normal cost)
under the plan (determined under the entry age nor-
mal funding method if such accrued liability cannot be
directly calculated under the funding method used for
the plan), over

(i1) the lesser of—

(I) the fair market value of the plan’s assets,
or
(IT) the value of such assets determined under

paragraph (2).

(B) MINIMUM AMOUNT.—

(1) IN GENERAL.—In no event shall the full-funding
limitation determined under subparagraph (A) be less
than the excess (if any) of—

(I) 90 percent of the current liability of the

plan (including the expected increase in current li-

ability due to benefits accruing during the plan

year), over
(IT) the value of the plan’s assets determined

under paragraph (2).

(i1) ASSeETS.—For purposes of clause (i), assets
shall not be reduced by any credit balance in the fund-
ing standard account.

(C) FULL FUNDING LIMITATION.—For purposes of this
paragraph, unless otherwise provided by the plan, the ac-
crued liability under a multiemployer plan shall not in-
clude benefits which are not nonforfeitable under the plan
after the termination of the plan (taking into consideration
section 411(d)(3) of the Internal Revenue Code of 1986).

(D) CURRENT LIABILITY.—For purposes of this para-
graph—

(i) IN GENERAL.—The term “current liability”
means all liabilities to employees and their bene-
ficiaries under the plan.

(ii) TREATMENT OF UNPREDICTABLE CONTINGENT
EVENT BENEFITS.—For purposes of clause (i), any ben-
efit contingent on an event other than—

(I) age, service, compensation, death, or dis-
ability, or

(IT) an event which is reasonably and reliably
predictable (as determined by the Secretary of the

Treasury),
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shall not be taken into account until the event on
which the benefit is contingent occurs.

(ii1) INTEREST RATE USED.—The rate of interest

used to determine current liability under this para-
graph shall be the rate of interest determined under
subparagraph (E).

(iv) MORTALITY TABLES.—

(I) COMMISSIONERS’ STANDARD TABLE.—In the
case of plan years beginning before the first plan
year to which the first tables prescribed under
subclause (II) apply, the mortality table used in
determining current liability under this paragraph
shall be the table prescribed by the Secretary of
the Treasury which is based on the prevailing
commissioners’ standard table (described in sec-
tion 807(d)(5)(A) of the Internal Revenue Code of
1986) used to determine reserves for group annu-
ity contracts issued on January 1, 1993.

(II) SECRETARIAL AUTHORITY.—The Secretary
of the Treasury may by regulation prescribe for
plan years beginning after December 31, 1999,
mortality tables to be used in determining current
liability under this subsection. Such tables shall
be based upon the actual experience of pension
plans and projected trends in such experience. In
prescribing such tables, such Secretary shall take
into account results of available independent stud-
ies of mortality of individuals covered by pension
plans.

(v) SEPARATE MORTALITY TABLES FOR THE DIS-

ABLED.—Notwithstanding clause (iv)—

(I) IN GENERAL.—The Secretary of the Treas-
ury shall establish mortality tables which may be
used (in lieu of the tables under clause (iv)) to de-
termine current liability under this subsection for
individuals who are entitled to benefits under the
plan on account of disability. Such Secretary shall
establish separate tables for individuals whose
disabilities occur in plan years beginning before
January 1, 1995, and for individuals whose dis-
abilities occur in plan years beginning on or after
such date.

(II) SPECIAL RULE FOR DISABILITIES OCCUR-
RING AFTER 1994.—In the case of disabilities occur-
ring in plan years beginning after December 31,
1994, the tables under subclause (I) shall apply
only with respect to individuals described in such
subclause who are disabled within the meaning of
title II of the Social Security Act and the regula-
tions thereunder.

(vi) PERIODIC REVIEW.—The Secretary of the

Treasury shall periodically (at least every 5 years) re-
view any tables in effect under this subparagraph and
shall, to the extent such Secretary determines nec-
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essary, by regulation update the tables to reflect the

actual experience of pension plans and projected

trends in such experience.

(E) REQUIRED CHANGE OF INTEREST RATE.—For pur-
poses of determining a plan’s current liability for purposes
of this paragraph—

(i) IN GENERAL.—If any rate of interest used under
the plan under subsection (b)(6) to determine cost is
not within the permissible range, the plan shall estab-
lish a new rate of interest within the permissible
range.

(i1) PERMISSIBLE RANGE.—For purposes of this sub-
paragraph—

(I) IN GENERAL.—Except as provided in sub-
clause (II), the term “permissible range” means a
rate of interest which is not more than 5 percent
above, and not more than 10 percent below, the
weighted average of the rates of interest on 30-
year Treasury securities during the 4-year period
ending on the last day before the beginning of the
plan year.

(II) SECRETARIAL AUTHORITY.—If the Sec-
retary of the Treasury finds that the lowest rate
of interest permissible under subclause (I) is un-
reasonably high, such Secretary may prescribe a
lower rate of interest, except that such rate may
not be less than 80 percent of the average rate de-
termined under such subclause.

(iii) AsSsUMPTIONS.—Notwithstanding paragraph
(38)(A), the interest rate used under the plan shall be—

(I) determined without taking into account
the experience of the plan and reasonable expecta-
tions, but

(IT) consistent with the assumptions which re-
flect the purchase rates which would be used by
insurance companies to satisfy the liabilities
under the plan.

(7) ANNUAL VALUATION.—

(A) IN GENERAL.—For purposes of this section, a deter-
mination of experience gains and losses and a valuation of
the plan’s liability shall be made not less frequently than
once every year, except that such determination shall be
made more frequently to the extent required in particular
cases under regulations prescribed by the Secretary of the
Treasury.

(B) VALUATION DATE.—

(i) CURRENT YEAR.—Except as provided in clause
(i1), the valuation referred to in subparagraph (A) shall
be made as of a date within the plan year to which the
valuation refers or within one month prior to the be-
ginning of such year.

(ii) USE OF PRIOR YEAR VALUATION.—The valuation
referred to in subparagraph (A) may be made as of a
date within the plan year prior to the year to which
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the valuation refers if, as of such date, the value of the

assets of the plan are not less than 100 percent of the

plan’s current liability (as defined in paragraph (6)(D)

without regard to clause (iv) thereof).

(ii1) ADJUSTMENTS.—Information under clause (ii)
shall, in accordance with regulations, be actuarially
adjusted to reflect significant differences in partici-
pants.

(iv) LIMITATION.—A change in funding method to
use a prior year valuation, as provided in clause (ii),
may not be made unless as of the valuation date with-
in the prior plan year, the value of the assets of the
plan are not less than 125 percent of the plan’s cur-
rent liability (as defined in paragraph (6)(D) without
regard to clause (iv) thereof).

(8) TIME WHEN CERTAIN CONTRIBUTIONS DEEMED MADE.—
For purposes of this section, any contributions for a plan year
made by an employer after the last day of such plan year, but
not later than two and one-half months after such day, shall
be deemed to have been made on such last day. For purposes
of this subparagraph, such two and one-half month period may
be extended for not more than six months under regulations
prescribed by the Secretary of the Treasury.

(d) EXTENSION OF AMORTIZATION PERIODS FOR MULTIEMPLOYER
PLANS.—

(1) AUTOMATIC EXTENSION UPON APPLICATION BY CERTAIN
PLANS.—

(A) IN GENERAL.—If the plan sponsor of a multiem-
ployer plan—

(1) submits to the Secretary of the Treasury an ap-
plication for an extension of the period of years re-
quired to amortize any unfunded liability described in
any clause of subsection (b)(2)(B) or described in sub-
section (b)(4), and

(i1) includes with the application a certification by
the plan’s actuary described in subparagraph (B),

the Secretary of the Treasury shall extend the amortiza-

tion period for the period of time (not in excess of 5 years)

specified in the application. Such extension shall be in ad-

dition to any extension under paragraph (2).

(B) CRITERIA.—A certification with respect to a multi-
employer plan is described in this subparagraph if the
plan’s actuary certifies that, based on reasonable assump-
tions—

(1) absent the extension under subparagraph (A),
the plan would have an accumulated funding defi-
ciency in the current plan year or any of the 9 suc-
ceeding plan years,

(i1) the plan sponsor has adopted a plan to im-
prove the plan’s funding status,

(iii) the plan is projected to have sufficient assets
to timely pay expected benefits and anticipated ex-
penditures over the amortization period as extended,
and
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(iv) the notice required under paragraph (3)(A)
has been provided.

(C) TERMINATION.—The preceding provisions of this
paragraph shall not apply with respect to any application
submitted after December 31, 2014.

(2) ALTERNATIVE EXTENSION.—

(A) IN GENERAL.—If the plan sponsor of a multiem-
ployer plan submits to the Secretary of the Treasury an
application for an extension of the period of years required
to amortize any unfunded liability described in any clause
of subsection (b)(2)(B) or described in subsection (b)(4), the
Secretary of the Treasury may extend the amortization pe-
riod for a period of time (not in excess of 10 years reduced
by the number of years of any extension under paragraph
(1) with respect to such unfunded liability) if the Secretary
of the Treasury makes the determination described in sub-
paragraph (B). Such extension shall be in addition to any
extension under paragraph (1).

(B) DETERMINATION.—The Secretary of the Treasury
may grant an extension under subparagraph (A) if such
Secretary determines that—

(i) such extension would carry out the purposes of
this Act and would provide adequate protection for
pagticipants under the plan and their beneficiaries,
an

(i1) the failure to permit such extension would—

(I) result in a substantial risk to the vol-
untary continuation of the plan, or a substantial
curtailment of pension benefit levels or employee
compensation, and

(IT) be adverse to the interests of plan partici-
pants in the aggregate.

(C) ACTION BY SECRETARY OF THE TREASURY.—The Sec-
retary of the Treasury shall act upon any application for
an extension under this paragraph within 180 days of the
submission of such application. If such Secretary rejects
the application for an extension under this paragraph,
such Secretary shall provide notice to the plan detailing
the specific reasons for the rejection, including references
to the criteria set forth above.

(3) ADVANCE NOTICE.—

(A) IN GENERAL.—The Secretary of the Treasury shall,
before granting an extension under this subsection, require
each applicant to provide evidence satisfactory to such Sec-
retary that the applicant has provided notice of the filing
of the application for such extension to each affected party
(as defined in section 4001(a)(21)) with respect to the af-
fected plan. Such notice shall include a description of the
extent to which the plan is funded for benefits which are
guaranteed under title IV and for benefit liabilities.

(B) CONSIDERATION OF RELEVANT INFORMATION.—The
Secretary of the Treasury shall consider any relevant in-
formation provided by a person to whom notice was given
under paragraph (1).
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(29 U.S.C. 1084) Enacted amended August 17, 2006, P.L. 109-280, sec. 201(a),
120 Stat. 858.

ADDITIONAL FUNDING RULES FOR MULTIEMPLOYER PLANS IN
ENDANGERED STATUS OR CRITICAL STATUS 1

SEC. 305. (a) GENERAL RULE.—For purposes of this part, in the
case of a multiemployer plan in effect on July 16, 2006—

(1) if the plan is in endangered status—

(A) the plan sponsor shall adopt and implement a
funding improvement plan in accordance with the require-
ments of subsection (c), and

(B) the requirements of subsection (d) shall apply dur-
ing the funding plan adoption period and the funding im-
provement period, and
(2) if the plan is in critical status—

(A) the plan sponsor shall adopt and implement a re-
habilitation plan in accordance with the requirements of
subsection (e), and

(B) the requirements of subsection (f) shall apply dur-
ing the rehabilitation plan adoption period and the reha-
bilitation period.

(b) DETERMINATION OF ENDANGERED AND CRITICAL STATUS.—
For purposes of this section—

(1) ENDANGERED STATUS.—A multiemployer plan is in en-
dangered status for a plan year if, as determined by the plan
actuary under paragraph (3), the plan is not in critical status
for the plan year and, as of the beginning of the plan year, ei-
ther—

(A) the plan’s funded percentage for such plan year is
less than 80 percent, or

(B) the plan has an accumulated funding deficiency for
such plan year, or is projected to have such an accumu-
lated funding deficiency for any of the 6 succeeding plan
years, taking into account any extension of amortization
periods under section 304(d).

For purposes of this section, a plan shall be treated as in seri-
ously endangered status for a plan year if the plan is described
in both subparagraphs (A) and (B).

(2) CRITICAL STATUS.—A multiemployer plan is in critical
status for a plan year if, as determined by the plan actuary
under paragraph (3), the plan is described in 1 or more of the
following subparagraphs as of the beginning of the plan year:

(A) A plan is described in this subparagraph if—

(i) the funded percentage of the plan is less than

65 percent, and

(ii) the sum of—
(I) the fair market value of plan assets, plus
(IT) the present value of the reasonably antici-
pated employer contributions for the current plan
year and each of the 6 succeeding plan years, as-
suming that the terms of all collective bargaining

1PPA section 206 provides that the provisions are not applicable to certain benefit increases
prior to 6/30/2005 under agreements approved by the PBGC prior to 6/30/2005.
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agreements pursuant to which the plan is main-

tained for the current plan year continue in effect

for succeeding plan years,
is less than the present value of all nonforfeitable ben-
efits projected to be payable under the plan during the
current plan year and each of the 6 succeeding plan
years (plus administrative expenses for such plan
years).
(B) A plan is described in this subparagraph if—

(i) the plan has an accumulated funding deficiency
for the current plan year, not taking into account any
extension of amortization periods under section 304(d),
or

(i1) the plan is projected to have an accumulated
funding deficiency for any of the 3 succeeding plan
years (4 succeeding plan years if the funded percent-
age of the plan is 65 percent or less), not taking into
account any extension of amortization periods under
section 304(d).

(C) A plan is described in this subparagraph if—

(1)) the plan’s normal cost for the current plan
year, plus interest (determined at the rate used for de-
termining costs under the plan) for the current plan
year on the amount of unfunded benefit liabilities
under the plan as of the last date of the preceding
plan year, exceeds

(IT) the present value of the reasonably antici-
pated employer and employee contributions for the
current plan year,

(i1) the present value, as of the beginning of the
current plan year, of nonforfeitable benefits of inactive
participants is greater than the present value of non-
forfeitable benefits of active participants, and

(iii) the plan has an accumulated funding defi-
ciency for the current plan year, or is projected to have
such a deficiency for any of the 4 succeeding plan
years, not taking into account any extension of amorti-
zation periods under section 304(d).

(D) A plan is described in this subparagraph if the
sum of—
(1) the fair market value of plan assets, plus
(i1) the present value of the reasonably anticipated
employer contributions for the current plan year and
each of the 4 succeeding plan years, assuming that the
terms of all collective bargaining agreements pursuant
to which the plan is maintained for the current plan
year continue in effect for succeeding plan years,
is less than the present value of all benefits projected to
be payable under the plan during the current plan year
and each of the 4 succeeding plan years (plus administra-
tive expenses for such plan years).
(3) ANNUAL CERTIFICATION BY PLAN ACTUARY.—

(A) IN GENERAL.—Not later than the 90th day of each
plan year of a multiemployer plan, the plan actuary shall
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certify to the Secretary of the Treasury and to the plan
Sponsor—

(i) whether or not the plan is in endangered status
for such plan year and whether or not the plan is or
will be in critical status for such plan year, and

(i1) in the case of a plan which is in a funding im-
provement or rehabilitation period, whether or not the
plan is making the scheduled progress in meeting the
requirements of its funding improvement or rehabilita-
tion plan.

(B) ACTUARIAL PROJECTIONS OF ASSETS AND LIABIL-
ITIES.—

(1) IN GENERAL.—In making the determinations
and projections under this subsection, the plan actu-
ary shall make projections required for the current
and succeeding plan years of the current value of the
assets of the plan and the present value of all liabil-
ities to participants and beneficiaries under the plan
for the current plan year as of the beginning of such
year. The actuary’s projections shall be based on rea-
sonable actuarial estimates, assumptions, and meth-
ods that, except as provided in clause (iii), offer the ac-
tuary’s best estimate of anticipated experience under
the plan. The projected present value of liabilities as
of the beginning of such year shall be determined
based on the most recent of either—

(I) the actuarial statement required under
section 103(d) with respect to the most recently
filed annual report, or

(IT) the actuarial valuation for the preceding
plan year.

(ii) DETERMINATIONS OF FUTURE CONTRIBUTIONS.—
Any actuarial projection of plan assets shall assume—

(I) reasonably anticipated employer contribu-
tions for the current and succeeding plan years,
assuming that the terms of the one or more collec-
tive bargaining agreements pursuant to which the
plan is maintained for the current plan year con-
tinue in effect for succeeding plan years, or

(II) that employer contributions for the most
recent plan year will continue indefinitely, but
only if the plan actuary determines there have
been no significant demographic changes that
would make such assumption unreasonable.

(iii)) PROJECTED INDUSTRY ACTIVITY.—Any projec-
tion of activity in the industry or industries covered by
the plan, including future covered employment and
contribution levels, shall be based on information pro-
vided by the plan sponsor, which shall act reasonably
and in good faith.

(C) PENALTY FOR FAILURE TO SECURE TIMELY ACTU-
ARIAL CERTIFICATION.—Any failure of the plan’s actuary to
certify the plan’s status under this subsection by the date
specified in subparagraph (A) shall be treated for purposes
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of section 502(c)(2) as a failure or refusal by the plan ad-

ministrator to file the annual report required to be filed

with the Secretary under section 101(b)(1).

(D) NOTICE.—

(1) IN GENERAL.—In any case in which it is cer-
tified under subparagraph (A) that a multiemployer
plan is or will be in endangered or critical status for
a plan year, the plan sponsor shall, not later than 30
days after the date of the certification, provide notifi-
cation of the endangered or critical status to the par-
ticipants and beneficiaries, the bargaining parties, the
Pension Benefit Guaranty Corporation, and the Sec-
retary.

(ii) PLANS IN CRITICAL STATUS.—If it is certified
under subparagraph (A) that a multiemployer plan is
or will be in critical status, the plan sponsor shall in-
clude in the notice under clause (i) an explanation of
the possibility that—

(I) adjustable benefits (as defined in sub-
section (e)(8)) may be reduced, and

(IT) such reductions may apply to participants
and beneficiaries whose benefit commencement
date is on or after the date such notice is provided
for the first plan year in which the plan is in crit-
ical status.

(iii)) MODEL NOTICE.—The Secretary of the Treas-
ury, in consultation with the Secretary shall prescribe
a model notice that a multiemployer plan may use to
satisfy the requirements under clause (ii).

(c) FUNDING IMPROVEMENT PLAN MUST BE ADOPTED FOR MUL-
TIEMPLOYER PLANS IN ENDANGERED STATUS.—

(1) IN GENERAL.—In any case in which a multiemployer
plan is in endangered status for a plan year, the plan sponsor,
in accordance with this subsection—

(A) shall adopt a funding improvement plan not later
than 240 days following the required date for the actuarial
certification of endangered status wunder subsection
(b)(3)(A), and

(B) within 30 days after the adoption of the funding
improvement plan—

(1) shall provide to the bargaining parties 1 or
more schedules showing revised benefit structures, re-
vised contribution structures, or both, which, if adopt-
ed, may reasonably be expected to enable the multiem-
ployer plan to meet the applicable benchmarks in ac-
cordance with the funding improvement plan, includ-
ing—

(I) one proposal for reductions in the amount
of future benefit accruals necessary to achieve the
applicable benchmarks, assuming no amendments
increasing contributions under the plan (other
than amendments increasing contributions nec-
essary to achieve the applicable benchmarks after
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amendments have reduced future benefit accruals
to the maximum extent permitted by law), and
(IT) one proposal for increases in contributions

under the plan necessary to achieve the applicable

benchmarks, assuming no amendments reducing

future benefit accruals under the plan, and

(ii) may, if the plan sponsor deems appropriate,
prepare and provide the bargaining parties with addi-
tional information relating to contribution rates or
benefit reductions, alternative schedules, or other in-
formation relevant to achieving the applicable bench-
niarks in accordance with the funding improvement
plan.

For purposes of this section, the term “applicable bench-
marks” means the requirements applicable to the multiem-
ployer plan under paragraph (3) (as modified by paragraph
(5))

(2) EXCEPTION FOR YEARS AFTER PROCESS BEGINS.—Para-
graph (1) shall not apply to a plan year if such year is in a
funding plan adoption period or funding improvement period
by reason of the plan being in endangered status for a pre-
ceding plan year. For purposes of this section, such preceding
plan year shall be the initial determination year with respect
to the funding improvement plan to which it relates.

(3) FUNDING IMPROVEMENT PLAN.—For purposes of this
section—

(A) IN GENERAL.—A funding improvement plan is a

plan which consists of the actions, including options or a
range of options to be proposed to the bargaining parties,
formulated to provide, based on reasonably anticipated ex-
perience and reasonable actuarial assumptions, for the at-
tainment by the plan during the funding improvement pe-
riod of the following requirements:

(i) INCREASE IN PLAN’S FUNDING PERCENTAGE.—
The plan’s funded percentage as of the close of the
funding improvement period equals or exceeds a per-
centage equal to the sum of—

(I) such percentage as of the beginning of such
period, plus
(II) 33 percent of the difference between 100

percent and the percentage under subclause (I).

(ii) AVOIDANCE OF ACCUMULATED FUNDING DEFI-
CIENCIES.—No accumulated funding deficiency for any
plan year during the funding improvement period
(taking into account any extension of amortization pe-
riods under section 304(d)).

(B) SERIOUSLY ENDANGERED PLANS.—In the case of a

plan in seriously endangered status, except as provided in

paragraph (5), subparagraph (A)G)(II) shall be applied by

substituting “20 percent” for “33 percent”.

(4) FUNDING IMPROVEMENT PERIOD.—For purposes of this
section—

(A) IN GENERAL.—The funding improvement period for

any funding improvement plan adopted pursuant to this
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subsection is the 10-year period beginning on the first day
of the first plan year of the multiemployer plan beginning
after the earlier of—
(i) the second anniversary of the date of the adop-
tion of the funding improvement plan, or
(i1) the expiration of the collective bargaining
agreements in effect on the due date for the actuarial
certification of endangered status for the initial deter-
mination year under subsection (b)(3)(A) and covering,
as of such due date, at least 75 percent of the active
participants in such multiemployer plan.

(B) SERIOUSLY ENDANGERED PLANS.—In the case of a
plan in seriously endangered status, except as provided in
paragraph (5), subparagraph (A) shall be applied by sub-
stituting “15-year period” for “10-year period”.

(C) COORDINATION WITH CHANGES IN STATUS.—

(i) PLANS NO LONGER IN ENDANGERED STATUS.—If

the plan’s actuary certifies under subsection (b)(3)(A)

for a plan year in any funding plan adoption period or

funding improvement period that the plan is no longer
in endangered status and is not in critical status, the
funding plan adoption period or funding improvement
period, whichever is applicable, shall end as of the
close of the preceding plan year.

(i1) PLANS IN CRITICAL STATUS.—If the plan’s actu-

ary certifies under subsection (b)(3)(A) for a plan year
in any funding plan adoption period or funding im-
provement period that the plan is in critical status,
the funding plan adoption period or funding improve-
ment period, whichever is applicable, shall end as of
the close of the plan year preceding the first plan year
in the rehabilitation period with respect to such sta-
tus.

(D) PLANS IN ENDANGERED STATUS AT END OF PE-
RIOD.—If the plan’s actuary certifies under subsection
(b)(3)(A) for the first plan year following the close of the
period described in subparagraph (A) that the plan is in
endangered status, the provisions of this subsection and
subsection (d) shall be applied as if such first plan year
were an initial determination year, except that the plan
may not be amended in a manner inconsistent with the
funding improvement plan in effect for the preceding plan
year until a new funding improvement plan is adopted.

(5) SPECIAL RULES FOR SERIOUSLY ENDANGERED PLANS

MORE THAN 70 PERCENT FUNDED.—

(A) IN GENERAL.—If the funded percentage of a plan in
seriously endangered status was more than 70 percent as
of the beginning of the initial determination year—

(i) paragraphs (3)(B) and (4)(B) shall apply only if
the plan’s actuary certifies, within 30 days after the
certification under subsection (b)(3)(A) for the initial
determination year, that, based on the terms of the
plan and the collective bargaining agreements in effect
at the time of such certification, the plan is not pro-
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jected to meet the requirements of paragraph (3)(A)
(without regard to paragraphs (3)(B) and (4)(B)), and

(i1) if there is a certification under clause (i), the
plan may, in formulating its funding improvement
plan, only take into account the rules of paragraph

(3)(B) and (4)B) for plan years in the funding im-

provement period beginning on or before the date on

which the last of the collective bargaining agreements
described in paragraph (4)(A)(ii) expires.

(B) SPECIAL RULE AFTER EXPIRATION OF AGREE-
MENTS.—Notwithstanding subparagraph (A)(ii), if, for any
plan year ending after the date described in subparagraph
(A)(ii), the plan actuary certifies (at the time of the annual
certification under subsection (b)(3)(A) for such plan year)
that, based on the terms of the plan and collective bar-
gaining agreements in effect at the time of that annual
certification, the plan is not projected to be able to meet
the requirements of paragraph (3)(A) (without regard to
paragraphs (3)(B) and (4)(B)), paragraphs (3)(B) and (4)(B)
shall continue to apply for such year.

(6) UPDATES TO FUNDING IMPROVEMENT PLAN AND SCHED-

ULES.—

(A) FUNDING IMPROVEMENT PLAN.—The plan sponsor
shall annually update the funding improvement plan and
shall file the update with the plan’s annual report under
section 104.

(B) SCHEDULES.—The plan sponsor shall annually up-
date any schedule of contribution rates provided under this
subsection to reflect the experience of the plan.

(C) DURATION OF SCHEDULE.—A schedule of contribu-
tion rates provided by the plan sponsor and relied upon by
bargaining parties in negotiating a collective bargaining
agreement shall remain in effect for the duration of that
collective bargaining agreement.

(7) IMPOSITION OF DEFAULT SCHEDULE WHERE FAILURE TO

ADOPT FUNDING IMPROVEMENT PLAN.—

(A) IN GENERAL.—If—

(i) a collective bargaining agreement providing for
contributions under a multiemployer plan that was in
effect at the time the plan entered endangered status
expires, and

(ii) after receiving one or more schedules from the
plan sponsor under paragraph (1)(B), the bargaining
parties with respect to such agreement fail to adopt a
contribution schedule with terms consistent with the
funding improvement plan and a schedule from the
plan sponsor,

the plan sponsor shall implement the schedule described
in paragraph (1)(B)(i)(I) beginning on the date specified in
subparagraph (B).

(B) DATE OF IMPLEMENTATION.—The date specified in
this subparagraph is the date which is 180 days after the
date on which the collective bargaining agreement de-
scribed in subparagraph (A) expires.
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(C) FAILURE TO MAKE SCHEDULED CONTRIBUTIONS.—

Any failure to make a contribution under a schedule of

contribution rates provided under this paragraph shall be

treated as a delinquent contribution under section 515 and
shall be enforceable as such.

(8) FUNDING PLAN ADOPTION PERIOD.—For purposes of this
section, the term “funding plan adoption period” means the pe-
riod beginning on the date of the certification under subsection
(b)(3)(A) for the initial determination year and ending on the
day before the first day of the funding improvement period.

(d) RULES FOR OPERATION OF PLAN DURING ADOPTION AND IM-

PROVEMENT PERIODS.—

(1) SPECIAL RULES FOR PLAN ADOPTION PERIOD.—During
the funding plan adoption period—

(A) the plan sponsor may not accept a collective bar-
gaining agreement or participation agreement with respect
to the multiemployer plan that provides for—

(1) a reduction in the level of contributions for any
participants,

(i) a suspension of contributions with respect to
any period of service, or

(iii) any new direct or indirect exclusion of young-
er or newly hired employees from plan participation,

(B) no amendment of the plan which increases the li-
abilities of the plan by reason of any increase in benefits,
any change in the accrual of benefits, or any change in the
rate at which benefits become nonforfeitable under the
plan may be adopted unless the amendment is required as
a condition of qualification under part I of subchapter D of
chapter 1 of the Internal Revenue Code of 1986 or to com-
ply with other applicable law, and

(C) in the case of a plan in seriously endangered sta-
tus, the plan sponsor shall take all reasonable actions
which are consistent with the terms of the plan and appli-
cable law and which are expected, based on reasonable as-
sumptions, to achieve—

Ol(i) an increase in the plan’s funded percentage,
an

(i1) postponement of an accumulated funding defi-

ciency for at least 1 additional plan year.
Actions under subparagraph (C) include applications for exten-
sions of amortization periods under section 304(d), use of the
shortfall funding method in making funding standard account
computations, amendments to the plan’s benefit structure, re-
ductions in future benefit accruals, and other reasonable ac-
tions consistent with the terms of the plan and applicable law.

(2) COMPLIANCE WITH FUNDING IMPROVEMENT PLAN.—

(A) IN GENERAL.—A plan may not be amended after
the date of the adoption of a funding improvement plan so
as to be inconsistent with the funding improvement plan.

(B) NO REDUCTION IN CONTRIBUTIONS.—A plan sponsor
may not during any funding improvement period accept a
collective bargaining agreement or participation agreement
with respect to the multiemployer plan that provides for—



FACOMP\ERISA\ERISA.CMD

July 1, 2010

Sec. 305 ERISA 164

(1) a reduction in the level of contributions for any
participants,
(il) a suspension of contributions with respect to
any period of service, or
(iii) any new direct or indirect exclusion of young-
er or newly hired employees from plan participation.
(C) SPECIAL RULES FOR BENEFIT INCREASES.—A plan
may not be amended after the date of the adoption of a
funding improvement plan so as to increase benefits, in-
cluding future benefit accruals, unless the plan actuary
certifies that the benefit increase is consistent with the
funding improvement plan and is paid for out of contribu-
tions not required by the funding improvement plan to
meet the applicable benchmark in accordance with the
schedule contemplated in the funding improvement plan.
(e) REHABILITATION PLAN MuST BE ADOPTED FOR MULTIEM-

PLOYER PLANS IN CRITICAL STATUS.—

(1) IN GENERAL.—In any case in which a multiemployer
plan is in critical status for a plan year, the plan sponsor, in
accordance with this subsection—

(A) shall adopt a rehabilitation plan not later than 240
days following the required date for the actuarial certifi-
cation of critical status under subsection (b)(3)(A), and

(B) within 30 days after the adoption of the rehabilita-
tion plan—

(i) shall provide to the bargaining parties 1 or
more schedules showing revised benefit structures, re-
vised contribution structures, or both, which, if adopt-
ed, may reasonably be expected to enable the multiem-
ployer plan to emerge from critical status in accord-
ance with the rehabilitation plan, and

(i1) may, if the plan sponsor deems appropriate,
prepare and provide the bargaining parties with addi-
tional information relating to contribution rates or
benefit reductions, alternative schedules, or other in-
formation relevant to emerging from critical status in
accordance with the rehabilitation plan.

The schedule or schedules described in subparagraph (B)(i)
shall reflect reductions in future benefit accruals and adjust-
able benefits, and increases in contributions, that the plan
sponsor determines are reasonably necessary to emerge from
critical status. One schedule shall be designated as the default
schedule and such schedule shall assume that there are no in-
creases in contributions under the plan other than the in-
creases necessary to emerge from critical status after future
benefit accruals and other benefits (other than benefits the re-
duction or elimination of which are not permitted under section
%041(g)) have been reduced to the maximum extent permitted
y law.

(2) EXCEPTION FOR YEARS AFTER PROCESS BEGINS.—Para-
graph (1) shall not apply to a plan year if such year is in a re-
habilitation plan adoption period or rehabilitation period by
reason of the plan being in critical status for a preceding plan
year. For purposes of this section, such preceding plan year
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shall be the initial critical year with respect to the rehabilita-
tion plan to which it relates.

(3) REHABILITATION PLAN.—For purposes of this section—
(A) IN GENERAL.—A rehabilitation plan is a plan which
consists of—
(i) actions, including options or a range of options
to be proposed to the bargaining parties, formulated,
based on reasonably anticipated experience and rea-
sonable actuarial assumptions, to enable the plan to
cease to be in critical status by the end of the rehabili-
tation period and may include reductions in plan ex-
penditures (including plan mergers and consolida-
tions), reductions in future benefit accruals or in-
creases in contributions, if agreed to by the bargaining
parties, or any combination of such actions, or
(i1) if the plan sponsor determines that, based on
reasonable actuarial assumptions and upon exhaustion
of all reasonable measures, the plan can not reason-
ably be expected to emerge from critical status by the
end of the rehabilitation period, reasonable measures
to emerge from critical status at a later time or to
forestall possible insolvency (within the meaning of
section 4245).
A rehabilitation plan must provide annual standards for
meeting the requirements of such rehabilitation plan. Such
plan shall also include the schedules required to be pro-
vided under paragraph (1)(B)(i) and if clause (ii) applies,
shall set forth the alternatives considered, explain why the
plan is not reasonably expected to emerge from critical sta-
tus by the end of the rehabilitation period, and specify
when, if ever, the plan is expected to emerge from critical
status in accordance with the rehabilitation plan.

(B) UPDATES TO REHABILITATION PLAN AND SCHED-
ULES.—

(1) REHABILITATION PLAN.—The plan sponsor shall
annually update the rehabilitation plan and shall file
the update with the plan’s annual report under section
104.

(i1) SCHEDULES.—The plan sponsor shall annually
update any schedule of contribution rates provided
under this subsection to reflect the experience of the
plan.

(iii) DURATION OF SCHEDULE.—A schedule of con-
tribution rates provided by the plan sponsor and relied
upon by bargaining parties in negotiating a collective
bargaining agreement shall remain in effect for the
duration of that collective bargaining agreement.

(C) IMPOSITION OF DEFAULT SCHEDULE WHERE FAILURE
TO ADOPT REHABILITATION PLAN.—

(i) IN GENERAL.—If—

(I) a collective bargaining agreement pro-
viding for contributions under a multiemployer
plan that was in effect at the time the plan en-
tered critical status expires, and
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(II) after receiving one or more schedules from
the plan sponsor under paragraph (1)(B), the bar-
gaining parties with respect to such agreement
fail to adopt a to adopt al contribution schedule
with terms consistent with the rehabilitation plan
and a schedule from the plan sponsor under para-
graph (1)(B)(i),

the plan sponsor shall implement the default schedule
described in the last sentence of paragraph (1) begin-
ning on the date specified in clause (ii).

(ii) DATE OF IMPLEMENTATION.—The date specified
in this clause is the date which is 180 days after the
date on which the collective bargaining agreement de-
scribed in clause (i) expires.

(iii) FAILURE TO MAKE SCHEDULED CONTRIBU-
TIONS.—Any failure to make a contribution under a
schedule of contribution rates provided under this sub-
section shall be treated as a delinquent contribution
under section 515 and shall be enforceable as such.

(4) REHABILITATION PERIOD.—For purposes of this sec-

tion—

(A) IN GENERAL.—The rehabilitation period for a plan
in critical status is the 10-year period beginning on the
first day of the first plan year of the multiemployer plan
following the earlier of—

(i) the second anniversary of the date of the adop-
tion of the rehabilitation plan, or
(i1) the expiration of the collective bargaining
agreements in effect on the due date for the actuarial
certification of critical status for the initial critical
year under subsection (a)(1) and covering, as of such
date at least 75 percent of the active participants in
such multiemployer plan.
If a plan emerges from critical status as provided under
subparagraph (B) before the end of such 10-year period,
the rehabilitation period shall end with the plan year pre-
ceding the plan year for which the determination under
subparagraph (B) is made.

(B) EMERGENCE.—A plan in critical status shall re-
main in such status until a plan year for which the plan
actuary certifies, in accordance with subsection (b)(3)(A),
that the plan is not projected to have an accumulated
funding deficiency for the plan year or any of the 9 suc-
ceeding plan years, without regard to the use of the short-
fall method but taking into account any extension of amor-
tization periods under section 304(d).

(5) REHABILITATION PLAN ADOPTION PERIOD.—For purposes

of this section, the term “rehabilitation plan adoption period”
means the period beginning on the date of the certification
under subsection (b)(3)(A) for the initial critical year and end-
ing on the day before the first day of the rehabilitation period.

1S0 in law. See amendment made by section 102(b)(1)(E)G)(I) of Public Law 110-458.
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(6) LIMITATION ON REDUCTION IN RATES OF FUTURE ACCRU-
ALS.—Any reduction in the rate of future accruals under the
default schedule described in the last sentence of paragraph (1)
shall not reduce the rate of future accruals below—

(A) a monthly benefit (payable as a single life annuity
commencing at the participant’s normal retirement age)
equal to 1 percent of the contributions required to be made
with respect to a participant, or the equivalent standard
accrual rate for a participant or group of participants
under the collective bargaining agreements in effect as of
the first day of the initial critical year, or

(B) if lower, the accrual rate under the plan on such
first day.

The equivalent standard accrual rate shall be determined by
the plan sponsor based on the standard or average contribution
base units which the plan sponsor determines to be representa-
tive for active participants and such other factors as the plan
sponsor determines to be relevant. Nothing in this paragraph
shall be construed as limiting the ability of the plan sponsor
to prepare and provide the bargaining parties with alternative
schedules to the default schedule that establish lower or higher
accrual and contribution rates than the rates otherwise de-
scribed in this paragraph.

(7) AUTOMATIC EMPLOYER SURCHARGE.—

(A) IMPOSITION OF SURCHARGE.—Each employer other-
wise obligated to make contributions for the initial critical
year shall be obligated to pay to the plan for such year a
surcharge equal to 5 percent of the contributions otherwise
required under the applicable collective bargaining agree-
ment (or other agreement pursuant to which the employer
contributes). For each succeeding plan year in which the
plan is in critical status for a consecutive period of years
beginning with the initial critical year, the surcharge shall
be 10 percent of the contributions otherwise so required.

(B) ENFORCEMENT OF SURCHARGE.—The surcharges
under subparagraph (A) shall be due and payable on the
same schedule as the contributions on which the sur-
charges are based. Any failure to make a surcharge pay-
ment shall be treated as a delinquent contribution under
section 515 and shall be enforceable as such.

(C) SURCHARGE TO TERMINATE UPON COLLECTIVE BAR-
GAINING AGREEMENT RENEGOTIATION.—The surcharge
under this paragraph shall cease to be effective with re-
spect to employees covered by a collective bargaining
agreement (or other agreement pursuant to which the em-
ployer contributes), beginning on the effective date of a col-
lective bargaining agreement (or other such agreement)
that includes terms consistent with a schedule presented
by the plan sponsor under paragraph (1)(B)(i), as modified
under subparagraph (B) of paragraph (3).

(D) SURCHARGE NOT TO APPLY UNTIL EMPLOYER RE-
CEIVES NOTICE.—The surcharge under this paragraph shall
not apply to an employer until 30 days after the employer
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has been notified by the plan sponsor that the plan is in
critical status and that the surcharge is in effect.

(E) SURCHARGE NOT TO GENERATE INCREASED BENEFIT
ACCRUALS.—Notwithstanding any provision of a plan to
the contrary, the amount of any surcharge under this
paragraph shall not be the basis for any benefit accrual
under the plan.

(8) BENEFIT ADJUSTMENTS.—

(A) ADJUSTABLE BENEFITS.—

(1) IN GENERAL.—Notwithstanding section 204(g),
the plan sponsor shall, subject to the notice require-
ments in subparagraph (C), make any reductions to
adjustable benefits which the plan sponsor deems ap-
propriate, based upon the outcome of collective bar-
gaining over the schedule or schedules provided under
paragraph (1)(B)@).

(11) EXCEPTION FOR RETIREES.—Except in the case
of adjustable benefits described in clause (iv)(III), the
plan sponsor of a plan in critical status shall not re-
duce adjustable benefits of any participant or bene-
ficiary whose benefit commencement date is before the
date on which the plan provides notice to the partici-
pant or beneficiary under subsection (b)(3)(D) for the
initial critical year.

(ii1) PLAN SPONSOR FLEXIBILITY.—The plan sponsor
shall include in the schedules provided to the bar-
gaining parties an allowance for funding the benefits
of participants with respect to whom contributions are
not currently required to be made, and shall reduce
their benefits to the extent permitted under this title
and considered appropriate by the plan sponsor based
on the plan’s then current overall funding status.

(iv) ADJUSTABLE BENEFIT DEFINED.—For purposes
of this paragraph, the term “adjustable benefit”
means—

(I) benefits, rights, and features under the
plan, including post-retirement death benefits, 60-
month guarantees, disability benefits not yet in
pay status, and similar benefits,

(II) any early retirement benefit or retire-
ment-type subsidy (within the meaning of section
204(g)(2)(A)) and any benefit payment option
(other than the qualified joint and survivor annu-
ity), and

(ITT) benefit increases that would not be eligi-
ble for a guarantee under section 4022A on the
first day of initial critical year because the in-
creases were adopted (or, if later, took effect) less
than 60 months before such first day.

(B) NORMAL RETIREMENT BENEFITS PROTECTED.—Ex-
cept as provided in subparagraph (A)(iv)(III), nothing in
this paragraph shall be construed to permit a plan to re-
duce the level of a participant’s accrued benefit payable at
normal retirement age.
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(C) NOTICE REQUIREMENTS.—

(1) IN GENERAL.—No reduction may be made to ad-
justable benefits under subparagraph (A) unless notice
of such reduction has been given at least 30 days be-
fore the general effective date of such reduction for all
participants and beneficiaries to—

(I) plan participants and beneficiaries,

(II) each employer who has an obligation to
contribute (within the meaning of section 4212(a))
under the plan, and

(IIT) each employee organization which, for
purposes of collective bargaining, represents plan
participants employed by such an employer.

(ii)) CONTENT OF NOTICE.—The notice under clause
(1) shall contain—

(I) sufficient information to enable partici-
pants and beneficiaries to understand the effect of
any reduction on their benefits, including an esti-
mate (on an annual or monthly basis) of any af-
fected adjustable benefit that a participant or ben-
eficiary would otherwise have been eligible for as
of Isihe general effective date described in clause (i),
an

(IT) information as to the rights and remedies
of plan participants and beneficiaries as well as
how to contact the Department of Labor for fur-
ther information and assistance where appro-
priate.

(iii)) FORM AND MANNER.—Any notice under clause

(I) shall be provided in a form and manner
prescribed in regulations of the Secretary of the
Treasury, in consultation with the Secretary,

(II) shall be written in a manner so as to be
understood by the average plan participant, and

(IIT) may be provided in written, electronic, or
other appropriate form to the extent such form is
reasonably accessible to persons to whom the no-
tice is required to be provided.

The Secretary of the Treasury shall in the regulations

prescribed under subclause (I) establish a model notice

that a plan sponsor may use to meet the requirements
of this subparagraph.
(9) ADJUSTMENTS DISREGARDED IN WITHDRAWAL LIABILITY
DETERMINATION.—

(A) BENEFIT REDUCTIONS.—Any benefit reductions
under this subsection shall be disregarded in determining
a plan’s unfunded vested benefits for purposes of deter-
mining an employer’s withdrawal liability under section
4201.

(B) SURCHARGES.—Any surcharges under paragraph
(7) shall be disregarded in determining the allocation of
unfunded vested benefits to an employer under section
4211, except for purposes of determining the unfunded
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vested benefits attributable to an employer under section
4211(c)(4) or a comparable method approved under section
4211(c)(5).

(C) SIMPLIFIED CALCULATIONS.—The Pension Benefit
Guaranty Corporation shall prescribe simplified methods
for the application of this paragraph in determining with-
drawal liability.

(f) RULES FOR OPERATION OF PLAN DURING ADOPTION AND RE-
HABILITATION PERIOD.—

(1) COMPLIANCE WITH REHABILITATION PLAN.—

(A) IN GENERAL.—A plan may not be amended after
the date of the adoption of a rehabilitation plan under sub-
section (e) so as to be inconsistent with the rehabilitation
plan.

(B) SPECIAL RULES FOR BENEFIT INCREASES.—A plan
may not be amended after the date of the adoption of a re-
habilitation plan under subsection (e) so as to increase
benefits, including future benefit accruals, unless the plan
actuary certifies that such increase is paid for out of addi-
tional contributions not contemplated by the rehabilitation
plan, and, after taking into account the benefit increase,
the multiemployer plan still is reasonably expected to
emerge from critical status by the end of the rehabilitation
period on the schedule contemplated in the rehabilitation
plan.

(2) RESTRICTION ON LUMP SUMS AND SIMILAR BENEFITS.—

(A) IN GENERAL.—Effective on the date the notice of
certification of the plan’s critical status for the initial crit-
ical year under subsection (b)(3)(D) is sent, and notwith-
standing section 204(g), the plan shall not pay—

(i) any payment, in excess of the monthly amount
paid under a single life annuity (plus any social secu-
rity supplements described in the last sentence of sec-
tion 204(b)(1)(G)), to a participant or beneficiary
whose annuity starting date (as defined in section
205(h)(2)) occurs after the date such notice is sent,

(ii) any payment for the purchase of an irrevocable
commitment from an insurer to pay benefits, and

(ii1)) any other payment specified by the Secretary
of the Treasury by regulations.

(B) EXCEPTION.—Subparagraph (A) shall not apply to
a benefit which under section 203(e) may be immediately
distributed without the consent of the participant or to any
makeup payment in the case of a retroactive annuity start-
ing date or any similar payment of benefits owed with re-
spect to a prior period.

(3) ADJUSTMENTS DISREGARDED IN WITHDRAWAL LIABILITY

DETERMINATION.—Any benefit reductions under this subsection
shall be disregarded in determining a plan’s unfunded vested
benefits for purposes of determining an employer’s withdrawal
liability under section 4201.

(4) SPECIAL RULES FOR PLAN ADOPTION PERIOD.—During

the rehabilitation plan adoption period—
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(A) the plan sponsor may not accept a collective bar-
gaining agreement or participation agreement with respect
to the multiemployer plan that provides for—

(i) a reduction in the level of contributions for any
participants,

(il) a suspension of contributions with respect to
any period of service, or

(iii) any new direct or indirect exclusion of young-
er or newly hired employees from plan participation,
and

(B) no amendment of the plan which increases the li-
abilities of the plan by reason of any increase in benefits,
any change in the accrual of benefits, or any change in the
rate at which benefits become nonforfeitable under the
plan may be adopted unless the amendment is required as
a condition of qualification under part I of subchapter D of
chapter 1 of the Internal Revenue Code of 1986 or to com-
ply with other applicable law.

(g) EXPEDITED RESOLUTION OF PLAN SPONSOR DECISIONS.—If,
within 60 days of the due date for adoption of a funding improve-
ment plan under subsection (c) or a rehabilitation plan under sub-
section (e), the plan sponsor of a plan in endangered status or a
plan in critical status has not agreed on a funding improvement
plan or rehabilitation plan, then any member of the board or group
that constitutes the plan sponsor may require that the plan spon-
sor enter into an expedited dispute resolution procedure for the de-
velopment and adoption of a funding improvement plan or rehabili-
tation plan.

(h) NONBARGAINED PARTICIPATION.—

(1) BOTH BARGAINED AND NONBARGAINED EMPLOYEE-PAR-
TICIPANTS.—In the case of an employer that contributes to a
multiemployer plan with respect to both employees who are
covered by one or more collective bargaining agreements and
employees who are not so covered, if the plan is in endangered
status or in critical status, benefits of and contributions for the
nonbargained employees, including surcharges on those con-
tributions, shall be determined as if those nonbargained em-
ployees were covered under the first to expire of the employer’s
collective bargaining agreements in effect when the plan en-
tered endangered or critical status.

(2) NONBARGAINED EMPLOYEES ONLY.—In the case of an
employer that contributes to a multiemployer plan only with
respect to employees who are not covered by a collective bar-
gaining agreement, this section shall be applied as if the em-
ployer were the bargaining party, and its participation agree-
ment with the plan were a collective bargaining agreement
with a term ending on the first day of the plan year beginning
after the employer is provided the schedule or schedules de-
scribed in subsections (c) and (e).

(i) DEFINITIONS; ACTUARIAL METHOD.—For purposes of this
section—

(1) BARGAINING PARTY.—The term “bargaining party”
means—
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(A)(i) except as provided in clause (ii), an employer
who has an obligation to contribute under the plan; or

(i1) in the case of a plan described under section 404(c)
of the Internal Revenue Code of 1986, or a continuation of
such a plan, the association of employers that is the em-
ployer settlor of the plan; and

(B) an employee organization which, for purposes of
collective bargaining, represents plan participants em-
ployed by an employer who has an obligation to contribute
under the plan.

(2) FUNDED PERCENTAGE.—The term “funded percentage”
means the percentage equal to a fraction—

(A) the numerator of which is the value of the plan’s
assets, as determined under section 304(c)(2), and

(B) the denominator of which is the accrued liability of
the plan, determined using actuarial assumptions de-
scribed in section 304(c)(3).

(3) ACCUMULATED FUNDING DEFICIENCY.—The term “accu-
mulated funding deficiency” has the meaning given such term
in section 304(a).

(4) ACTIVE PARTICIPANT.—The term “active participant”
means, in connection with a multiemployer plan, a participant
who is in covered service under the plan.

(5) INACTIVE PARTICIPANT.—The term “inactive participant”
means, in connection with a multiemployer plan, a participant,
or the beneficiary or alternate payee of a participant, who—

(A) is not in covered service under the plan, and

(B) is in pay status under the plan or has a nonforfeit-
able right to benefits under the plan.

(6) PAY STATUS.—A person is in pay status under a multi-
employer plan if—

(A) at any time during the current plan year, such
person is a participant or beneficiary under the plan and
is paid an early, late, normal, or disability retirement ben-
efit under the plan (or a death benefit under the plan re-
lated to a retirement benefit), or

(B) to the extent provided in regulations of the Sec-
retary of the Treasury, such person is entitled to such a
benefit under the plan.

(7) OBLIGATION TO CONTRIBUTE.—The term “obligation to
contribute” has the meaning given such term under section
4212(a).

(8) ACTUARIAL METHOD.—Notwithstanding any other provi-
sion of this section, the actuary’s determinations with respect
to a plan’s normal cost, actuarial accrued liability, and im-
provements in a plan’s funded percentage under this section
shall be based upon the unit credit funding method (whether
or not that method is used for the plan’s actuarial valuation).

(9) PLAN sPONSOR.—In the case of a plan described under
section 404(c) of the Internal Revenue Code of 1986, or a con-
tinuation of such a plan, the term “plan sponsor” means the
bargaining parties described under paragraph (1).

(10) BENEFIT COMMENCEMENT DATE.—The term “benefit
commencement date” means the annuity starting date (or in
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the case of a retroactive annuity starting date, the date on
which benefit payments begin).
(29 U.S.C. 1085) Enacted amended August 17, 2006, P.L. 109-280, sec. 202(a),

120 Stat. 868; amended December 23, 2008, P.L. 110-458, sec. 102(b)(1)(B)-(G) 122
Stat. 5100, 5101.

PART 4—FIDUCIARY RESPONSIBILITY
COVERAGE

SEC. 401. [1101] (a) This part shall apply to any employee
benefit plan described in section 4(a) (and not exempted under sec-
tion 4(b)), other than—

(1) a plan which is unfunded and is maintained by an em-
ployer primarily for the purpose of providing deferred com-
pensation for a select group of management or highly com-
pensated employees; or

(2) any agreement described in section 736 of the Internal
Revenue Code of 1986, which provides payments to a retired
partner or deceased partner or a deceased partner’s successor
in interest.

(b) For purposes of this part:

(1) In the case of a plan which invests in any security
issued by an investment company registered under the Invest-
ment Company Act of 1940 [(15 U.S.C. 80a—1 et seq.)], the as-
sets of such plan shall be deemed to include such security but
shall not, solely by reason of such investment, be deemed to in-
clude any assets of such investment company.

(2) In the case of a plan to which a guaranteed benefit pol-
icy is issued by an insurer, the assets of such plan shall be
deemed to include such policy, but shall not, solely by reason
of the issuance of such policy, be deemed to include any assets
of such insurer. For purposes of this paragraph:

(A) The term “insurer” means an insurance company,
insurance service, or insurance organization, qualified to
do business in a State.

(B) The term “guaranteed benefit policy” means an in-
surance policy or contract to the extent that such policy or
contract provides for benefits the amount of which is guar-
anteed by the insurer. Such term includes any surplus in
a separate account, but excludes any other portion of a
separate account.

(e)(1)(A) Not later than June 30, 1997, the Secretary shall
issue proposed regulations to provide guidance for the purpose of
determining, in cases where an insurer issues 1 or more policies to
or for the benefit of an employee benefit plan (and such policies are
supported by assets of such insurer’s general account), which assets
held by the insurer (other than plan assets held in its separate ac-
counts) constitute assets of the plan for purposes of this part and
section 4975 of the Internal Revenue Code of 1986 and to provide
guidance with respect to the application of this title to the general
account assets of insurers.

(B) The proposed regulations under subparagraph (A) shall be
subject to public notice and comment until September 30, 1997.
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(C) The Secretary shall issue final regulations providing the
guidance described in subparagraph (A) not later than December
31, 1997.

(D) Such regulations shall only apply with respect to policies
which are issued by an insurer on or before December 31, 1998, to
or for the benefit of an employee benefit plan which is supported
by assets of such insurer’s general account. With respect to policies
issued on or before December 31, 1998, such regulations shall take
effect at the end of the 18-month period following the date on
which such regulations become final.

(2) The Secretary shall ensure that the regulations issued
under paragraph (1)—

(A) are administratively feasible, and

(B) protect the interests and rights of the plan and of its
participants and beneficiaries (including meeting the require-
ments of paragraph (3)).

(8) The regulations prescribed by the Secretary pursuant to
paragraph (1) shall require, in connection with any policy issued by
an insurer to or for the benefit of an employee benefit plan to the
extent that the policy is not a guaranteed benefit policy (as defined
in subsection (b)(2)(B))—

(A) that a plan fiduciary totally independent of the insurer
authorize the purchase of such policy (unless such purchase is
a transaction exempt under section 408(b)(5)),

(B) that the insurer describe (in such form and manner as
shall be prescribed in such regulations), in annual reports and
in policies issued to the policyholder after the date on which
such regulations are issued in final form pursuant to para-
graph (1)(C)—

(i) a description of the method by which any income
and expenses of the insurer’s general account are allocated
to the policy during the term of the policy and upon the
termination of the policy, and

(ii) for each report, the actual return to the plan under
the policy and such other financial information as the Sec-
retary may deem appropriate for the period covered by
each such annual report,

(C) that the insurer disclose to the plan fiduciary the ex-
tent to which alternative arrangements supported by assets of
separate accounts of the insurer (which generally hold plan as-
sets) are available, whether there is a right under the policy
to transfer funds to a separate account and the terms gov-
erning any such right, and the extent to which support by as-
sets of the insurer’s general account and support by assets of
separate accounts of the insurer might pose differing risks to
the plan, and

(D) that the insurer manage those assets of the insurer
which are assets of such insurer’s general account (irrespective
of whether any such assets are plan assets) with the care, skill,
prudence, and diligence under the circumstances then pre-
vailing that a prudent man acting in a like capacity and famil-
iar with such matters would use in the conduct of an enter-
prise of a like character and with like aims, taking into ac-
count all obligations supported by such enterprise.
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(4) Compliance by the insurer with all requirements of the reg-
ulations issued by the Secretary pursuant to paragraph (1) shall be
deemed compliance by such insurer with sections 404, 406, and 407
with respect to those assets of the insurer’s general account which
support a policy described in paragraph (3).

(5)(A) Subject to subparagraph (B), any regulations issued
under paragraph (1) shall not take effect before the date on which
such regulations become final.

(B) No person shall be subject to liability under this part or
section 4975 of the Internal Revenue Code of 1986 for conduct
which occurred before the date which is 18 months following the
date described in subparagraph (A) on the basis of a claim that the
assets of an insurer (other than plan assets held in a separate ac-
count) constitute assets of the plan, except—

(i) as otherwise provided by the Secretary in regulations
intended to prevent avoidance of the regulations issued under
paragraph (1), or

(ii) as provided in an action brought by the Secretary pur-
suant to paragraph (2) or (5) of section 502(a) for a breach of
fiduciary responsibilities which would also constitute a viola-
tion of Federal or State criminal law.

The Secretary shall bring a cause of action described in clause (ii)
if a participant, beneficiary, or fiduciary demonstrates to the satis-
faction of the Secretary that a breach described in clause (ii) has
occurred.

(6) Nothing in this subsection shall preclude the application of
any Federal criminal law.

(7) For purposes of this subsection, the term ‘policy’ includes a
contract.

(29 U.S.C. 1101) Enacted September 2, 1974, P.L. 93-406, title I, sec. 401, 88

Stat. 874; amended December 19, 1989, P.L. 101-239, title VII, sec. 7891(a)(1), 103
Stat. 2445; amended August 20, 1996, P.L. 104-188, sec. 1460(a), 110 Stat. 1820.

ESTABLISHMENT OF PLAN

SEC. 402. [1102] (a)(1) Every employee benefit plan shall be
established and maintained pursuant to a written instrument.
Such instrument shall provide for one or more named fiduciaries
who jointly or severally shall have authority to control and manage
the operation and administration of the plan.

(2) For purposes of this title, the term “named fiduciary”
means a fiduciary who is named in the plan instrument, or who,
pursuant to a procedure specified in the plan, is identified as a fi-
duciary (A) by a person who is an employer or employee organiza-
tion with respect to the plan or (B) by such an employer and such
an employee organization acting jointly.

(b) Every employee benefit plan shall—

(1) provide a procedure for establishing and carrying out a
funding policy and method consistent with the objectives of the
plan and the requirements of this title,

(2) describe any procedure under the plan for the alloca-
tion of responsibilities for the operation and administration of
the plan (including any procedure described in section
405(c)(1)),



FACOMP\ERISA\ERISA.CMD

July 1, 2010

Sec. 403 ERISA 176

(3) provide a procedure for amending such plan, and for
identifying the persons who have authority to amend the plan,
and

(4) specify the basis on which payments are made to and
from the plan.

(¢) Any employee benefit plan may provide—

(1) that any person or group of persons may serve in more
than one fiduciary capacity with respect to the plan (including
service both as trustee and administrator);

(2) that a named fiduciary, or a fiduciary designated by a
named fiduciary pursuant to a plan procedure described in sec-
tion 405(c)(1), may employ one or more persons to render ad-
vice with regard to any responsibility such fiduciary has under
the plan; or

(3) that a person who is a named fiduciary with respect to
control or management of the assets of the plan may appoint
an investment manager or managers to manage (including the
power to acquire and dispose of) any assets of a plan.

(29 U.S.C. 1102) Enacted September 2, 1974, P.L. 93406, title I, sec. 402, 88
Stat. 875.

ESTABLISHMENT OF TRUST

SEc. 403. [1103] (a) Except as provided in subsection (b), all
assets of an employee benefit plan shall be held in trust by one or
more trustees. Such trustee or trustees shall be either named in
the trust instrument or in the plan instrument described in section
402(a) or appointed by a person who is a named fiduciary, and
upon acceptance of being named or appointed, the trustee or trust-
ees shall have exclusive authority and discretion to manage and
control the assets of the plan, except to the extent that—

(1) the plan expressly provides that the trustee or trustees
are subject to the direction of a named fiduciary who is not a
trustee, in which case the trustees shall be subject to proper
directions of such fiduciary which are made in accordance with
the terms of the plan and which are not contrary to this Act,
or

(2) authority to manage, acquire, or dispose of assets of the
plan is delegated to one or more investment managers pursu-
ant to section 402(c)(3).

(b) The requirements of subsection (a) of this section shall not
apply—

(1) to any assets of a plan which consist of insurance con-
tracts or policies issued by an insurance company qualified to
do business in a State;

(2) to any assets of such an insurance company or any as-
sets of a plan which are held by such an insurance company;

(3) to a plan—

(A) some or all of the participants of which are em-
ployees described in section 401(c)(1) of the Internal Rev-
enue Code of 1986; or

(B) which consists of one or more individual retire-
ment accounts described in section 408 of the Internal
Revenue Code of 1986;
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to the extent that such plan’s assets are held in one or more

custodial accounts which qualify under section 401(f) or 408(h)

of such Code, whichever is applicable.403—1!

(4) to a plan which the Secretary exempts from the re-
quirement of subsection (a) and which is not subject to any of
the following provisions of this Act—

(A) part 2 of this subtitle,
(B) part 3 of this subtitle, or
(C) title IV of this Act; or403—2

(5) to a contract established and maintained under section
403(b) of the Internal Revenue Code of 1986 to the extent that
the assets of the contract are held in one or more custodial ac-
counts pursuant to section 403(b)(7) of such Code.403—3

(6) Any403—4 plan, fund or program under which an em-
ployer, all of whose stock is directly or indirectly owned by em-
ployees, former employees or their beneficiaries, proposes
through an unfunded arrangement to compensate retired em-
ployees for benefits which were forfeited by such employees
under a pension plan maintained by a former employer prior
to the date such pension plan became subject to this Act.

(c)(1) Except as provided in paragraph (2), (3), or (4) or sub-
section (d), or under section 4042 and 4044 (relating to termination
of insured plans), or under section 420 of the Internal Revenue
Code of 1986 (as in effect on the date of the enactment of the
American Jobs Creation Act of 2004), the assets of a plan shall
never inure to the benefit of any employer and shall be held for the
exclusive purposes of providing benefits to participants in the plan
and their beneficiaries and defraying reasonable expenses of ad-
ministering the plan.

(2)(A) In the case of a contribution, or a payment of withdrawal
liability under part 1 of subtitle E of title IV—

(i) if such contribution or payment is made by an employer
to a plan (other than a multiemployer plan) by a mistake of
fact, paragraph (1) shall not prohibit the return of such con-
tribution to the employer within one year after the payment of
the contribution, and

(ii) if such contribution or payment is made by an em-
ployer to a multiemployer plan by a mistake of fact or law
(other than a mistake relating to whether the plan is described
in section 401(a) of the Internal Revenue Code of 1986 or the
trust which is part of such plan is exempt from taxation under
section 501(a) of such Code), paragraph (1) shall not prohibit
the return of such contribution or payment to the employer
within 6 months after the plan administrator determines that
the contribution was made by such a mistake.

(B) If a contribution is conditioned on initial qualification of
the plan under section 401 or 403(a) of the Internal Revenue Code
of 1986, and if the plan receives an adverse determination with re-
spect to its initial qualification, then paragraph (1) shall not pro-
hibit the return of such contribution to the employer within one

403—1 So in original. The period appears to have been intended to be a semicolon.

403—2 S0 in original. The word “or” is superfluous.

403—3 So in original. The period appears to have been intended to be replaced by “; or”.
403—4So in original. The phase “to any” appears to have been intended in lieu of “Any”.
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year after such determination, but only if the application for the
determination is made by the time prescribed by law for filing the
employer’s return for the taxable year in which such plan was
adopted, or such later date as the Secretary of the Treasury may
prescribe.

(C) If a contribution is conditioned upon the deductibility of the
contribution under section 404 of the Internal Revenue Code of
1986, then, to the extent the deduction is disallowed, paragraph (1)
shall not prohibit the return to the employer of such contribution
(to the extent disallowed) within one year after the disallowance of
the deduction.

(3) In the case of a withdrawal liability payment which has
been determined to be an overpayment, paragraph (1) shall not
prohibit the return of such payment to the employer within 6
months after the date of such determination.

(d)(1) Upon termination of a pension plan to which section
4021 does not apply at the time of termination and to which this
part applies (other than a plan to which no employer contributions
have been made) the assets of the plan shall be allocated in accord-
ance with the provisions of section 4044 of this Act, except as oth-
erwise provided in regulations of the Secretary.

(2) The assets of a welfare plan which terminates shall be dis-
tributed in accordance with the terms of the plan, except as other-
wise provided in regulations of the Secretary.

(29 U.S.C. 1103) Enacted September 2, 1974, P.L. 93-406, title I, sec. 403, 88
Stat. 876; amended September 26, 1980, P.L. 96-364, title III, sec. 310, title IV,
secs. 402(b)(2), 410(a), 411(c), 94 Stat. 1296, 1299, 1308; amended December 19,
1989, P.L. 101-239, title VII, secs. 7881(k), 7891(a)(1), 7894(e)(1), (3), 103 Stat.
2443, 2445, 2450; amended November 5, 1990, P.L. 101-508, title XII, sec. 12012(a),
104 Stat. 1388-571; amended December 3, 1994, P.L. 103-465, title VII, sec.
731(c)(4)(B), 108 Stat. 5004.

FIDUCIARY DUTIES

SEC. 404. [1104] (a)(1) Subject to sections 403(c) and (d), 4042,
and 4044, a fiduciary shall discharge his duties with respect to a
pla(;l solely in the interest of the participants and beneficiaries
and—

(A) for the exclusive purpose of:

(i) providing benefits to participants and their bene-
ficiaries; and
. (ii) defraying reasonable expenses of administering the
plan;

(B) with the care, skill, prudence, and diligence under the
circumstances then prevailing that a prudent man acting in a
like capacity and familiar with such matters would use in the
conduct of an enterprise of a like character and with like aims;

(C) by diversifying the investments of the plan so as to
minimize the risk of large losses, unless under the cir-
cumstances it is clearly prudent not to do so; and

(D) in accordance with the documents and instruments
governing the plan insofar as such documents and instruments
are consistent with the provisions of this title and title IV.

(2) In the case of an eligible individual account plan (as defined
in section 407(d)(3)), the diversification requirement of paragraph
(1)(C) and the prudence requirement (only to the extent that it re-

July 1, 2010
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quires diversification) of paragraph (1)(B) is not violated by acquisi-
tion or holding of qualifying employer real property or qualifying
employer securities (as defined in section 407(d)(4) and (5)).

(b) Except as authorized by the Secretary by regulation, no fi-
duciary may maintain the indicia of ownership of any assets of a
plan outside the jurisdiction of the district courts of the United
States.

(c)(1)(A)1 In the case of a pension plan which provides for indi-
vidual accounts and permits a participant or beneficiary to exercise
control over assets in his account, if a participant or beneficiary ex-
ercises control over the assets in his account (as determined under
regulations of the Secretary)—

(i) such participant or beneficiary shall not be deemed to
be a fiduciary by reason of such exercise, and

(i1) no person who is otherwise a fiduciary shall be liable
under this part for any loss, or by reason of any breach, which
results from such participant’s or beneficiary’s exercise of con-
trol, except that this clause shall not apply in connection with
such participant or beneficiary for any blackout period during
which the ability of such participant or beneficiary to direct the
investment of the assets in his or her account is suspended by
a plan sponsor or fiduciary.

(B) If a person referred to in subparagraph (A)(ii) meets the re-
quirements of this title in connection with authorizing and imple-
menting the blackout period, any person who is otherwise a fidu-
ciary shall not be liable under this title for any loss occurring dur-
ing such period.

(C) For purposes of this paragraph, the term “blackout period”
has the meaning given such term by section 101G)(7).

(2) In the case of a simple retirement account established
pursuant to a qualified salary reduction arrangement under
section 408(p) of the Internal Revenue Code of 1986, a partici-
pant or beneficiary shall, for purposes of paragraph (1), be
treated as exercising control over the assets in the account
upon the earliest of—

(A) an affirmative election among investment options
with respect to the initial investment of any contribution,

(B) a rollover to any other simple retirement account
or individual retirement plan, or

(C) one year after the simple retirement account is es-
tablished.

No reports, other than those required under section 101(g),

shall be required with respect to a simple retirement account

established pursuant to such a qualified salary reduction ar-
rangement.

(3) In the case of a pension plan which makes a transfer
to an individual retirement account or annuity of a designated
trustee or issuer under section 401(a)(31)(B) of the Internal
Revenue Code of 1986, the participant or beneficiary shall, for

1Section 621(a)(1) of Public Law 109-280 provides for amendments to section 404(c)(1) by in-
serting text at the end of clause (ii) (as redesignated), redesignates subparagraphs (A) and (B)
as clauses (i) and (ii), respectively and adds new subparagraphs (B)—(C). Subsection (b)(1) of sec-
tion 621 of such publlc law provides ¢ [t]he amendments made by this section shall apply to plan
years beginning after December 31, 200
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purposes of paragraph (1), be treated as exercising control over
the assets in the account or annuity upon—

(A) the earlier of—

(1) a rollover of all or a portion of the amount to
another individual retirement account or annuity; or
(ii) one year after the transfer is made; or

(B) a transfer that is made in a manner consistent
with guidance provided by the Secretary.

(4)(A)1 In any case in which a qualified change in invest-
ment options occurs in connection with an individual account
plan, a participant or beneficiary shall not be treated for pur-
poses of paragraph (1) as not exercising control over the assets
in his account in connection with such change if the require-
ments of subparagraph (C) are met in connection with such
change.

(B) For purposes of subparagraph (A), the term “qualified
change in investment options” means, in connection with an in-
dividual account plan, a change in the investment options of-
fered to the participant or beneficiary under the terms of the
plan, under which—

(i) the account of the participant or beneficiary is re-
allocated among one or more remaining or new investment
options which are offered in lieu of one or more investment
options offered immediately prior to the effective date of
the change, and

(i1) the stated characteristics of the remaining or new
investment options provided under clause (i), including
characteristics relating to risk and rate of return, are, as
of immediately after the change, reasonably similar to
those of the existing investment options as of immediately
before the change.

(C) The requirements of this subparagraph are met in con-
nection with a qualified change in investment options if—

(i) at least 30 days and no more than 60 days prior to
the effective date of the change, the plan administrator
furnishes written notice of the change to the participants
and beneficiaries, including information comparing the ex-
isting and new investment options and an explanation
that, in the absence of affirmative investment instructions
from the participant or beneficiary to the contrary, the ac-
count of the participant or beneficiary will be invested in
the manner described in subparagraph (B),

(i) the participant or beneficiary has not provided to
the plan administrator, in advance of the effective date of
the change, affirmative investment instructions contrary to
the change, and

(iii) the investments under the plan of the participant
or beneficiary as in effect immediately prior to the effective
date of the change were the product of the exercise by such
participant or beneficiary of control over the assets of the
account within the meaning of paragraph (1).

1Paragraph (4) of section 404(c) (as amended by section 621(a)(2) of Public Law 109-280) ap-
plies December 31, 2007 pursuant to subsection (b) of such section 621.

July 1, 2010
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(5) DEFAULT INVESTMENT ARRANGEMENTS.—

(A) IN GENERAL.—For purposes of paragraph (1), a
participant or beneficiary in an individual account plan
meeting the notice requirements of subparagraph (B) shall
be treated as exercising control over the assets in the ac-
count with respect to the amount of contributions and
earnings which, in the absence of an investment election
by the participant or beneficiary, are invested by the plan
in accordance with regulations prescribed by the Secretary.
The regulations under this subparagraph shall provide
guidance on the appropriateness of designating default in-
vestments that include a mix of asset classes consistent
with capital preservation or long-term capital appreciation,
or a blend of both.

(B) NOTICE REQUIREMENTS.—

(1) IN GENERAL.—The requirements of this sub-
paragraph are met if each participant or beneficiary—

(I) receives, within a reasonable period of time
before each plan year, a notice explaining the em-
ployee’s right under the plan to designate how
contributions and earnings will be invested and
explaining how, in the absence of any investment
election by the participant or beneficiary, such
contributions and earnings will be invested, and

(IT) has a reasonable period of time after re-
ceipt of such notice and before the beginning of
the plan year to make such designation.

(ii) Form OF NOTICE.—The requirements of
clauses (i) and (ii) of section 401(k)(12)(D) of the Inter-
nal Revenue Code of 1986 shall apply with respect to
the notices described in this subparagraph.

(d)(1) If, in connection with the termination of a pension plan

which is a single-employer plan, there is an election to establish or
maintain a qualified replacement plan, or to increase benefits, as
provided under section 4980(d) of the Internal Revenue Code of
1986, a fiduciary shall discharge the fiduciary’s duties under this
title and title IV in accordance with the following requirements:

July 1, 2010

(A) In the case of a fiduciary of the terminated plan, any

requirement—

(i) under section 4980(d)(2)(B) of such Code with re-
spect to the transfer of assets from the terminated plan to
a qualified replacement plan, and

(ii) under section 4980(d)(2)(B)(i1) or 4980(d)(3) of such
Code with respect to any increase in benefits under the
terminated plan.

(B) In the case of a fiduciary of a qualified replacement

plan, any requirement—

(1) under section 4980(d)(2)(A) of such Code with re-
spect to participation in the qualified replacement plan of
active participants in the terminated plan,

(i1) under section 4980(d)(2)(B) of such Code with re-
spect to the receipt of assets from the terminated plan, and
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(i11) under section 4980(d)(2)(C) of such Code with re-
spect to the allocation of assets to participants of the quali-
fied replacement plan.

(2) For purposes of this subsection—

(A) any term used in this subsection which is also used in
section 4980(d) of the Internal Revenue Code of 1986 shall
have the same meaning as when used in such section, and

(B) any reference in this subsection to the Internal Rev-
enue Code of 1986 shall be a reference to such Code as in effect
immediately after the enactment of the Omnibus Budget Rec-
onciliation Act of 1990.

(29 U.S.C. 1104) Enacted September 2, 1974, P.L. 93-406, title I, sec. 404, 88
Stat. 877; amended September 26, 1980, P.L. 96-364, title III, sec. 309, 94 Stat.
1296; amended November 5, 1990, P.L. 101-508, title XII, sec. 12002(b)(1), (2)(A),
104 Stat. 1388-565, 1388-566; amended August 20, 1996, P.L. 104-188, title I, sec.
1421(d)(2), 110 Stat. 1799; amended June 7, 2001, P.L. 107-16, title VI, sec.
657(c)(1), 115 Stat. 136; amended August 17, 2006, P.L. 109-280, sec. 621(a), 624,
(a), 120 Stat. 978, 980; amended December 23, 2008, P.L. 110—458, sec. 106(d), 122
Stat. 5107.

LIABILITY FOR BREACH BY CO-FIDUCIARY

SEC. 405. [1105] (a) In addition to any liability which he may
have under any other provision of this part, a fiduciary with re-
spect to a plan shall be liable for a breach of fiduciary responsi-
bility of another fiduciary with respect to the same plan in the fol-
lowing circumstances:

(1) if he participates knowingly in, or knowingly under-
takes to conceal, an act or omission of such other fiduciary,
knowing such act or omission is a breach;

(2) if, by his failure to comply with section 404(a)(1) in the
administration of his specific responsibilities which give rise to
his status as a fiduciary, he has enabled such other fiduciary
to commit a breach; or

(3) if he has knowledge of a breach by such other fiduciary,
unless he makes reasonable efforts under the circumstances to
remedy the breach.

(b)(1) Except as otherwise provided in subsection (d) and in
section 403(a)(1) and (2), if the assets of a plan are held by two or
more trustees—

(A) each shall use reasonable care to prevent a co-trustee
from committing a breach; and

(B) they shall jointly manage and control the assets of the
plan, except that nothing in this subparagraph (B) shall pre-
clude any agreement, authorized by the trust instrument, allo-
cating specific responsibilities, obligations, or duties among
trustees, in which event a trustee to whom certain responsibil-
ities, obligations, or duties have not been allocated shall not be
liable by reason of this subparagraph (B) either individually or
as a trustee for any loss resulting to the plan arising from the
acts or omissions on the part of another trustee to whom such
responsibilities, obligations, or duties have been allocated.

(2) Nothing in this subsection shall limit any liability that a fi-
duciary may have under subsection (a) or any other provision of
this part.

July 1, 2010
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(83)(A) In the case of a plan the assets of which are held in
more than one trust, a trustee shall not be liable under paragraph
(1) except with respect to an act or omission of a trustee of a trust
of which he is a trustee.

(B) No trustee shall be liable under this subsection for fol-
lowing instructions referred to in section 403(a)(1).

(c)(1) The instrument under which a plan is maintained may
expressly provide for procedures (A) for allocating fiduciary respon-
sibilities (other than trustee responsibilities) among named fidu-
ciaries, and (B) for named fiduciaries to designate persons other
than named fiduciaries to carry out fiduciary responsibilities (other
than trustee responsibilities) under the plan.

(2) If a plan expressly provides for a procedure described in
paragraph (1), and pursuant to such procedure any fiduciary re-
sponsibility of a named fiduciary is allocated to any person, or a
person is designated to carry out any such responsibility, then such
named fiduciary shall not be liable for an act or omission of such
person in carrying out such responsibility except to the extent
that—

(A) the named fiduciary violated section 404(a)(1)—

(i) with respect to such allocation or designation,

(i1) with respect to the establishment or implementa-
tion of the procedure under paragraph (1), or

(iii) in continuing the allocation or designation; or
(B) the named fiduciary would otherwise be liable in ac-

cordance with subsection (a).

(3) For purposes of this subsection, the term “trustee responsi-
bility” means any responsibility provided in the plan’s trust instru-
ment (if any) to manage or control the assets of the plan, other
than a power under the trust instrument of a named fiduciary to
appoint an investment manager in accordance with section
402(c)(3).

(d)1) If an investment manager or managers have been ap-
pointed under section 402(c)(3), then, notwithstanding subsections
(a)(2) and (3) and subsection (b), no trustee shall be liable for the
acts or omissions of such investment manager or managers, or be
under an obligation to invest or otherwise manage any asset of the
plan which is subject to the management of such investment man-
ager.

(2) Nothing in this subsection shall relieve any trustee of any
liability under this part for any act of such trustee.

(29 U.S.C. 1105) Enacted September 2, 1974, P.L. 93-406, title I, sec. 405, 88
Stat. 878.

PROHIBITED TRANSACTIONS

SEC. 406. [1106] (a) Except as provided in section 408:

(1) A fiduciary with respect to a plan shall not cause the
plan to engage in a transaction, if he knows or should know
that such transaction constitutes a direct or indirect—

(A) sale or exchange, or leasing, of any property be-
tween the plan and a party in interest;

(B) lending of money or other extension of credit be-
tween the plan and a party in interest;
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(C) furnishing of goods, services, or facilities between
the plan and a party in interest;

(D) transfer to, or use by or for the benefit of, a party
in interest, of any assets of the plan; or

(E) acquisition, on behalf of the plan, of any employer
security or employer real property in violation of section

407(a).

(2) No fiduciary who has authority or discretion to control
or manage the assets of a plan shall permit the plan to hold
any employer security or employer real property if he knows or
should know that holding such security or real property vio-
lates section 407(a).

(b) A fiduciary with respect to a plan shall not—

(1) deal with the assets of the plan in his own interest or
for his own account,

(2) in his individual or in any other capacity act in any
transaction involving the plan on behalf of a party (or rep-
resent a party) whose interests are adverse to the interests of
the plan or the interests of its participants or beneficiaries, or

(3) receive any consideration for his own personal account
from any party dealing with such plan in connection with a
transaction involving the assets of the plan.

(c) A transfer of real or personal property by a party in interest
to a plan shall be treated as a sale or exchange if the property is
subject to a mortgage or similar lien which the plan assumes or if
it is subject to a mortgage or similar lien which a party-in-interest
placed on the property within the 10-year period ending on the
date of the transfer.

(29 U.S.C. 1106) Enacted September 2, 1974, P.L. 93-406, title I, sec. 406, 88
Stat. 879.

10 PERCENT LIMITATION WITH RESPECT TO ACQUISITION AND HOLDING
OF EMPLOYER SECURITIES AND EMPLOYER REAL PROPERTY BY CER-
TAIN PLANS

SEC. 407. [1107] (a) Except as otherwise provided in this sec-
tion and section 414:

(1) A plan may not acquire or hold—

(A) any employer security which is not a qualifying
employer security, or

(B) any employer real property which is not qualifying
employer real property.

(2) A plan may not acquire any qualifying employer secu-
rity or qualifying employer real property, if immediately after
such acquisition the aggregate fair market value of employer
securities and employer real property held by the plan exceeds
10 percent of the fair market value of the assets of the plan.

(3)(A) After December 31, 1984, a plan may not hold any
qualifying employer securities or qualifying employer real
property (or both) to the extent that the aggregate fair market
value of such securities and property determined on December
31, 1984, exceeds 10 percent of the greater of—

(i) the fair market value of the assets of the plan, de-
termined on December 31, 1984, or
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(i) the fair market value of the assets of the plan de-

termined on January 1, 1975.

(B) Subparagraph (A) of this paragraph shall not apply to
any plan which on any date after December 31, 1974; and be-
fore January 1, 1985, did not hold employer securities or em-
ployer real property (or both) the aggregate fair market value
of which determined on such date exceeded 10 percent of the
greater of 407—1

(i) the fair market value of the assets of the plan, de-
termined on such date, or
(i1) the fair market value of the assets of the plan de-

termined on January 1, 1975.

(4)(A) After December 31, 1979, a plan may not hold any
employer securities or employer real property in excess of the
amount specified in regulations under subparagraph (B). This
subparagraph shall not apply to a plan after the earliest date
after December 31, 1974, on which it complies with such regu-
lations.

(B) Not later than December 31, 1976, the Secretary shall
prescribe regulations which shall have the effect of requiring
that a plan divest itself of 50 percent of the holdings of em-
ployer securities and employer real property which the plan
would be required to divest before January 1, 1985, under
paragraph (2) or subsection (c) (whichever is applicable).

(b)(1) Subsection (a) of this section shall not apply to any ac-

quisition or holding of qualifying employer securities or qualifying
employer real property by an eligible individual account plan.

(2)(A) If this paragraph applies to an eligible individual ac-
count plan, the portion of such plan which consists of applica-
ble elective deferrals (and earnings allocable thereto) shall be
treated as a separate plan—

(i) which is not an eligible individual account plan,
and
(i1) to which the requirements of this section apply.

(B)(i) This paragraph shall apply to any eligible individual
account plan if any portion of the plan’s applicable elective de-
ferrals (or earnings allocable thereto) are required to be in-
vested in qualifying employer securities or qualifying employer
real property or both—

(I) pursuant to the terms of the plan, or

(IT) at the direction of a person other than the partici-
pant on whose behalf such elective deferrals are made to
the plan (or a beneficiary).

(ii) This paragraph shall not apply to an individual ac-
count plan for a plan year if, on the last day of the preceding
plan year, the fair market value of the assets of all individual
account plans maintained by the employer equals not more
than 10 percent of the fair market value of the assets of all
pension plans (other than multiemployer plans) maintained by
the employer.

407—1 So in original. The text is lacking a dash.
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(iii) This paragraph shall not apply to an individual ac-
count plan that is an employee stock ownership plan as defined
in section 4975(e)(7) of the Internal Revenue Code of 1986.

(iv) This paragraph shall not apply to an individual ac-
count plan if, pursuant to the terms of the plan, the portion of
any employee’s applicable elective deferrals which is required
to be invested in qualifying employer securities and qualifying
employer real property for any year may not exceed 1 percent
of the employee’s compensation which is taken into account
under the plan in determining the maximum amount of the
employee’s applicable elective deferrals for such year.

(C) For purposes of this paragraph, the term “applicable
elective deferral” means any elective deferral (as defined in
section 402(g)(3)(A) of the Internal Revenue Code of 1986)
which is made pursuant to a qualified cash or deferred ar-
rangement as defined in section 401(k) of the Internal Revenue
Code of 1986.

(3) CROSS REFERENCES.—

(A) For exemption from diversification requirements for
holding of qualifying employer securities and qualifying em-
ployer real property by eligible individual account plans, see
section 404(a)(2).

(B) For exemption from prohibited transactions for certain
acquisitions of qualifying employer securities and qualifying
employer real property which are not in violation of 10 percent
limitation, see section 408(e).

(C) For transitional rules respecting securities or real
property subject to binding contracts in effect on June 30,
1974, see section 414(c)

(D) For diversification requirements for qualifying em-
ployer securities held in certain individual account plans, see
section 204(j).

(c)(1) A plan which makes the election, under paragraph (3)
shall be treated as satisfying the requirement of subsection (a)(3)
if and only if employer securities held on any date after December
31, 1974 407—2 and before January 1, 1985407—3 have a fair market
value, determined as of December 31, 1974, not in excess of 10 per-
cent of the lesser of—

(A) the fair market value of the assets of the plan deter-
mined on such date (disregarding any portion of the fair mar-
ket value of employer securities which 1s attributable to appre-
ciation of such securities after December 31, 1974) but not less
than the fair market value of plan assets on January 1, 1975,
or

(B) an amount equal to the sum of (i) the total amount of
the contributions to the plan received after December 31, 1974,
and prior to such date, plus (ii) the fair market value of the
assets of the plan, determined on January 1, 1975.

(2) For purposes of this subsection, in the case of an employer
security held by a plan after January 1, 1975, the ownership of
which is derived from ownership of employer securities held by the

407—2So in original. The text is lacking a comma.
407—3 See note 407-2.
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plan on January 1, 1975, or from the exercise of rights derived
from such ownership, the value of such security held after January
1, 1975, shall be based on the value as of January 1, 1975, of the
security from which ownership was derived. The Secretary shall
prescribe regulations to carry out this paragraph.

(3) An election under this paragraph may not be made after
December 31, 1975. Such an election shall be made in accordance
with regulations prescribed by the Secretary, and shall be irrev-
ocable. A plan may make an election under this paragraph only if
on January 1, 1975, the plan holds no employer real property. After
such election and before January 1, 1985 407—4 the plan may not ac-
quire any employer real property.

(d) For purposes of this section—

(1) The term “employer security” means a security issued
by an employer of employees covered by the plan, or by an af-
filiate of such employer. A contract to which section 408(b)(5)
applies shall not be treated as a security for purposes of this
section.

(2) The term “employer real property” means real property
(and related personal property) which is leased to an employer
of employees covered by the plan, or to an affiliate of such em-
ployer. For purposes of determining the time at which a plan
acquires employer real property for purposes of this section,
such property shall be deemed to be acquired by the plan on
the date on which the plan acquires the property or on the
date on which the lease to the employer (or affiliate) is entered
into, whichever is later.

(3)(A) The term “eligible individual account plan” means
an individual account plan which is (i) a profit-sharing, stock
bonus, thrift, or savings plan; (ii) an employee stock ownership
plan; or (iii) a money purchase plan which was in existence on
the date of enactment of this Act [September 2, 1974] and
which on such date invested primarily in qualifying employer
securities. Such term excludes an individual retirement ac-
count or annuity described in section 408 of the Internal Rev-
enue Code of 1986.

(B) Notwithstanding subparagraph (A), a plan shall be
treated as an eligible individual account plan with respect to
the acquisition or holding of qualifying employer real property
or qualifying employer securities only if such plan explicitly
provides for acquisition and holding of qualifying employer se-
curities or qualifying employer real property (as the case may
be). In the case of a plan in existence on the date of enactment
of this Act [September 2, 1974], this subparagraph shall not
take effect until January 1, 1976.

(C) The term “eligible individual account plan” does not in-
clude any individual account plan the benefits of which are
taken into account in determining the benefits payable to a
participant under any defined benefit plan.

(4) The term “qualifying employer real property” means
parcels of employer real property—

407—4 See note 407-2.
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(A) if a substantial number of the parcels are dis-
persed geographically;

(B) if each parcel of real property and the improve-
ments thereon are suitable (or adaptable without excessive
cost) for more than one use;

(C) even if all of such real property is leased to one
lessee (which may be an employer, or an affiliate of an em-
ployer); and

(D) if the acquisition and retention of such property
comply with the provisions of this part (other than section
404(a)(1)(B) to the extent it requires diversification, and
secti)ons 404(a)(1)(C), 406, and subsection (a) of this sec-
tion).

(5) The term “qualifying employer security” means an em-
ployer security which is—

(A) stoc